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Copy of Veterans Administration 
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3, 1965 : 

Answer, filed September 25, 1967 

Response of Defendant United States 

of America to Pending Dismissal Motion, 
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December 9, 1963 - 4 . 


Civil Action No. 1997-67 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA > 


Civil Division 


MARJORIE NARDON SUYDAM, 
Guardian of the Estates of 

HELEN GUNHILD SUYDAM, 

LISA KRISTINA SUYDAM, 

HENRY GORDON SUYDAM, and 
ANNE NARDON SUYDAM, Minors, 
5410 Albemarle Street 
Westmoreland Hills 

Washington, D. C., 


) 
) 
) 
) 
) 
) 
) 
) 
) 
Plaintiff, ; i 
vs. Civil Action No. 1997-67 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


THE UNITED STATES OF AMERICA 
and 


JANE E. SUYDAM 
Washington, D. C. 


Serve: Robert V. Schnabel, Esq. 
613 - 15th Street, N. W. 
Washington, D.C. 20005, 


Defendants. 


RELEVANT DOCKET ENTRIES 


Proceedings 

x ok * | 
Complaint, appearance. : filed 
Summons copies (2) and copies (1) of Complaint issued to 
Deft. #1. 


Summons copies (1) and copies (1) of Complaint issued to 
Deft. #2, ser. 8-8; U. S. Atty. ser. 8-3; ay: Gen. ser. 
8-3. 


Motion of Deft. #2 to dismiss; P&A; exhibit; appearance 
of Mercier, Sanders, Baker and Schnabel; c/m 8-28-67; 
M. C. filed 


Stipulation extending to 9-29-67 time for Deft. to respond 
to motion to dismiss. filed 


Date 
1967 


Sept. 25 


Sept. 25 


Sept. 29 
Oct. 11 
Oct. 16 


Oct. 26 


Oct. 26 
Oct. 27 


Oct. 30 


Oct. 31 


Proceedings 


Answer of Deft. #1 to complaint; c/m 9-22-67; appearance 
of Carl Eardley and David V. Seaman. filed 


Response of Deft. #1 to motion of Deft. #2 to dismiss and 
motion to bring in additional party; P&A; c/m 9-22-67; 
M. C. filed 


Motion of Pltfs. for extension of time to respond to mo- 
tion of Deft. #2 to dismiss; c/m 9-29-67; M. C. filed 


Order granting Pltf. until October 19, 1967 to reply to 
motion to dismiss. (N) McGuire, J. 


Opposition of Pltf. to motions to dismiss and for summary 
judgment; exhibit. filed 


Memorandum of Deft. #2 in response to Pltf's. opposition 
to Defts.' motion to dismiss and for summary judgment; 
c/m 10-26. filed 


Stipulation re depositions filed in C. A. 1020-67 and #67- 
141 in USDC for Southern District of Florida. filed 


Reply brief of Deft. #1 to Pltf's. opposition to pending 
motion for dismissal; c/m 10-25. filed 


Motion of Deft., Jane E. Suydam, to dismiss, argued and 
taken under advisement. (Reporter: Barbara A. William- 
son) McGuire, J. 


Order joining additional Deft., Marjorie Nardon Suydam; 
suspending service of process on this Deft. until further 
order of Court, to permit voluntary appearance herein. 
(N) AC/N; Micro. 11-1-67. McGuire, J. 


Appearance of John E. Powell for Deft. #3 as an individ- 
ual. filed 


Memorandum granting Deft's. motion to dismiss as a 
motion for summary judgment in C. A. 1997-67; granting 
motion to transfer funds to domiciliary administratrix 
and close ancillary administration in Adm. No. 118,467. 
(N) McGuire, J. 


Deposition of H. Mason Welch on 8/29/67 by Defts. in 

case No. 67-141, pending in the U. S. District Court for 

the Southern District of Florida, Miami Division (copy). 
filed 


Proceedings 


Order directing Deft. Jane E. Suydam recover from Deft. 
United States of America $10,000.00, death benefits, de- 
ducting 10% attorney's fees. (N) Micro. 11-29-67. 

| McGuire, J. 


Notice of appeal of Pltfs.; deposit by Paige $5.00. (copies 
mailed to Robert V. Schnabel and David V. Seaman) filed 


Record on Appeal delivered to USCA; Deposit by John E. 
Powell $1.10. 


Receipt from USCA for original papers. filed 


[Filed July 31, 1967] 


COMPLAINT TO SUBJECT PROCEEDS OF 
NATIONAL SERVICE LIFE INSURANCE POLICY 
TO CLAIMS OF INSURED'S MINOR CHILDREN 

1. The amount involved herein is $10,000 and this court has juris- 
diction under the provisions of Title 38, 8784 of the Code of Law of the 
United States, 38 U.S.C.A. 784. | 

2. Plaintiff is the mother and natural guardian of Helen Gunhild 
Suydam, born March 15, 1951, Lisa Kristina Suydam, born October 3, 
1953, Henry Gordon Suydam, born April 3, 1958, and Anne Nardon Suy- 
dam, born April 5, 1961, and the guardian of their estates pursuant to 
appointment made by this court in Guardianship No. 14,003. 

3. The father of said children, Henry West Suydam, Jr., died on 
December 3, 1966 in Miami, Florida. He and plaintiff had been divorced 
by decree of the Circuit Court for Dade County, Florida, on November 
6, 1964. Said decree awarded custody of said minor children to plain- 
tiff and incorporated by reference a certain Property Settlement Agree- 
ment between the parties dated September 5, 1964 which provided in 
part as follows: : 


The party of the first part hereby agrees and 
promises to pay to the party of the second part for 
the maintenance and support of the children a sum 
equal to One Hundred and Seventy-five Dollars 
($175.00) per month per child, a total of Seven Hun- 
dred Dollars ($700.00) per month; said payment to 
be made with the payments to the party of the sec- 
ond part for her maintenance and support each 
month; such payment of One Hundred and Seventy- 
five Dollars ($175.00) per month for each child 
shall continue until each child shall, respectively, 
reach the age of twenty-one (21) years or become 
married or die before twenty-one (21) years of age. 


10. PROVISION FOR SUPPORT OF CHILDREN 
IF PARTY OF FIRST PART SHALL DIE 


In contemplation of the possibility that the party 
of the first part may die before all or any of said 
children shall reach the age of 21 years, the party 
of the first part does hereby promise and agree to 


provide by will, and in the event of his failure to so 
do, or by any adverse construction of his Last Will 
and Testament, does hereby bind his estate, his 
heirs, executors and personal representatives, to 
pay out of his estate to the party of the second part, 
the sum of One Hundred and Seventy-five Dollars 
($175.00) per month per child then living and un- 
married under twenty-one (21) years of age, until 
each such child shall respectively reach the age of 
twenty-one (21) years or marry. This provision 
shall be and become of precedence over any other 
provisions of the will of the party of the first part 
and such payments shall be made from the corpus 


of the estate of the party of the first part if income 
and earnings are not sufficient therefor. | 
4. Decedent made no provision, either testamentary or otherwise, 
for the satisfaction of the obligation to his children which he undertook 
by the terms of the Property Settlement Agreement. | 
5. Said Henry West Suydam, Jr. was insured in the sum of 
$10,000 under National Service Life Policy No. V 17 11 42 36. As 
guardian aforesaid plaintiff duly filed written claim with the Veterans 
Administration for the proceeds of said policy but said claim was de- 
nied by said Veterans Administration by written notice dated July 3, 
1967. Jane E. Suydam, decedent's widow to whom he was married on 
or about November 28, 1964, also asserts a claim to the proceeds of 
said policy and, therefore, a disagreement as to claim involving the 
proceeds of said policy exists within the meaning of 38 U.S.C.A. 784. 
Said Jane E. Suydam is named as a party defendant herein as author- 
ized by the provisions of paragraph (a) of said section of the United 
States Code. | 
WHEREFORE, plaintiff, as guardian aforesaid, demands: 
1. Judgment in the sum of $10,000 or for such other amount as 


may be due under the policy of insurance hereinbefore described, to- 
| 


gether with interest, costs and attorney's fees. 
2. Such other and further relief as may be required. 


DRURY, LYNHAM & POWELL 


By /s/ John E. Powell 

888 Seventeenth Street, N. W. 
Washington, D. C. 20006 
Attorneys for Plaintiff 


[Filed August 28, 1967] 
MOTION TO DISMISS 


Now comes the Defendant, JANE E. SUYDAM, by her attorneys, 
Mercier, Sanders, Baker & Schnabel, and moves this Honorable Court 
to dismiss this action as to all parties, and as grounds for such dis- 
missal states as follows: 

1. The Complaint does not state a cause of action upon which 
relief may be granted, for any one of the following reasons: 

(a) The insurance which is the subject of this suit 
was the property of the Decedent, Henry West 
Suydam, Jr. Pursuant to the terms of the in- 
surance policy, he designated this Defendant, 
JANE E. SUYDAM, as beneficiary of the said 
policy. There were no restrictions on his right 
to make this designation in the policy itself. 
The Plaintiff in this cause is a guardian. The 
Plaintiff has not alleged any claim at all to 
exist either under the insurance contract or 
under the Agreement of September 5, 1964 as 
quoted in the Complaint which creates any 
cause of action whatsoever in any person as 


guardian, or in any minor whose guardian is 


the Plaintiff in this cause. 

Even if this cause is not dismissed for one of 
the two grounds stated above, there is still no 
basis upon which the Plaintiff is entitled to re- 
lief. Paragraph 10 of the Separation Agreement 
quoted in the Complaint alleges only that the 
Decedent, Henry West Suydam, Jr., bound "his 
estate, his heirs, executors and personal rep- 
resentatives" to pay support money to his wife 


for the benefit of his children. The insurance 

which is the subject of this Complaint is not 

payable to nor an asset of "his estate, his heirs, 

executors and personal representatives". 

Under Section 222.13 of the Florida Statutes 

(Decedent died a resident of Florida) insur- 

ance not payable to the Decedent's estate is 

not subject to the claims of creditors. Mar- 

jorie Nardon Suydam as Guardian has filed a 

claim as Creditor against the Estate of Henry 

West Suydam, Jr. for the amount which fs the 

basis of this suit. 

WHEREFORE, Defendant, JANE E. SUYDAM, prays that this Court 

dismiss this Complaint which has been filed herein for failure to state 
a claim upon which relief may be granted. | 


MERCIER, SANDERS, BAKER & SCHNABEL 


By /s/ Robert V. Schnabel 
613 - 15th Street, 'N. W. 
Washington, D.C. 20005 
Telephone: 638-2241 
Attorneys for Defendant, Jane E. 


[Certificate of Service] 


POINTS AND AUTHORITIES 
= : 

The claim of Marjorie Nardon Suydam as guardian is not supported 
at all by the documents referred to in the Complaint. The Agreement 
referred to indicates that a support payment is due to Marjorie Nardon 
Suydam, and that no payment is to be made directly to or for the benefit 


of the children. Furthermore, the Agreement as quoted in the Com- 
plaint indicates that a monthly payment is due, and no one has a right 
to a lump sum such as the amount of the insurance which is the sub- 


ject of this suit. If the insurance which is the subject of this suit were 
paid to Plaintiff as guardian of the children, the funds would be the 
children's funds from the moment of payment, and any unexpended 


funds over and above the $175.00 per month used to support them (as- 
suming it were used as provided in the Agreement) then as the children 
reached age twenty-one (21) they would receive a lump sum benefit. 
There is absolutely nothing in the Agreement, or intended by the par- 
ties, which would support any such preposterous conclusion from the 
language contained in the Agreement. - 

BL 

The Decedent named his wife, Jane E. Suydam beneficiary of the 
policy which is the subject of this suit. A copy of the beneficiary des- 
ignation is attached hereto. 

Cc. 

Claim of Marjorie Nardon Suydam, even in her individual capacity 
as opposed to a guardianship capacity, has no claim to the insurance 
which is the subject of this suit. The Separation Agreement quoted in 
the Complaint clearly and unequivocally states that the Decedent bound 
only his estate, his heirs, his executors and personal representatives 
to pay support money following his death. He did not bind himself as 
to insurance contracts. 

In Civil Action No. 1020-67, in this Court, in which this Plaintiff 
also claimed this same amount, but which was voluntarily dismissed 
because of its being premature, a deposition of Robert W. Beall has 
been filed which indicates that in the negotiations leading up to the 
signing of the Agreement which is quoted in the Complaint the Plain- 
tiff acting in her own capacity and not as a representative of the chil- 
dren, conceded her claim to be made beneficiary of Decedent's insur- 
ance, including the insurance which is the subject of this suit. 


Accordingly, the Agreement which is the subject of this suit neither 
expressly required Decedent to name anyone as beneficiary of this 
insurance, nor was there any intent that he name any particular per- 
son his beneficiary. On the contrary, any such claim was forever 

and irrevocably waived in the negotiations leading up to the execution 
of the Agreement of September 5, 1964. | 

Marjorie Nardon Suydam was aware of the fact that her children 
would receive a substantial amount of property were Henry West Suy- 
dam, Jr. to die within twenty (20) years of his mother's death, and she 
was also aware that were he to die thereafter his estate would be sub- 
stantial. The children for whom she is making claim in this case have 
collectively received approximately $200,000.00 by reason of the death 
of Henry West Suydam, Jr., so it cannot be said that in negotiating the 
Agreement of September 5, 1964 the children were ignored. 
D | 
Decedent died a resident of Florida, and accordingly his insurance 

which would be payable there (the beneficiary lived with Decedent in 
Florida and the St. Petersburg, Florida Office of the Veterans Admin- 
istration has been handling the claim) would be exempt from the claims 
of creditors under Section 222.13 of the Florida Statutes. Marjorie 
Nardon Suydam as Guardian for the children named in the caption in 
this cause has filed a claim as Creditor against Decedent's estate for 
the amount upon which this suit is based, and accordingly she consid- 
ers her claim that of a Creditor. | 


/s/ Robert V. Schnabel 


ce 10 
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EXHIBIT '‘A' 


[Filed September 25, 1967] 


ANSWER 


Comes now the defendant United States of eres by its under- 

signed counsel, and for answer to the complaint filed herein says: 
FIRST DEFENSE | 

The complaint fails to state a claim apoU which relief can be 
granted. | 
SECOND DEFENSE | 

Plaintiff was not the last designated principal beneficiary under 
the policy of National Service Life Insurance (No. V 1711 42 36) herein 
sued upon. Furthermore, the individuals for whom plaintiff purportedly 


acts herein as guardian were never themselves designated as principal 
| 


beneficiaries of such insurance and accordingly have no interest in the 
proceeds. | 
THIRD DEFENSE : 

1. The defendant United States of America ad mits the allegations 
of paragraph 1 of the complaint. 

2. This defendant is without knowledge or information sufficient 
to form a belief as to the truth of the averments of paragraph 2. 

3. This defendant is without knowledge or information sufficient 
to form a belief as to the truth of the averments of paragraph 3. 

4, This defendant is without knowledge or information sufficient 
to form a belief as to the truth of the averments of paragraph 4. 

5. This defendant admits the allegations of paragraph 5. 

6. This defendant admits liability under the policy of National 
Service Life Insurance herein sued upon, identified as No. V 1711 42 36, 
and it is ready and willing to pay the proceeds to the party or parties 
lawfully entitled thereto; but because of conflicting claims to such pro- 
ceeds it cannot safely make payment without the aid of this Court. In 
order to avoid a multiplicity of suits and possible double liability, it is 
necessary that this Court now determine whether the plaintiff, or those 
individuals for whom plaintiff purports to act as guardian herein, or the 
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defendant Jane E. Suydam, will be entitled to receive the death benefits 
of said policy of insurance. On July 3, 1967, the Veterans Administra- 
tion formally rejected plaintiff's claim and recognized the defendant 
Jane E. Suydam as being the sole lawful beneficiary of said policy. This 
suit resulted, as permitted by 38 U.S.C. 784. 

WHEREFORE, having fully answered, the defendant United States 
of America prays: 

1, That plaintiff take nothing by this action. 

2. That upon a final hearing the Court decide who is entitled to 
receive the death benefits of the policy of insurance herein sued upon, 
and direct payment thereof, discharging the United States from all fur- 
ther liability in the premises. 

3. That under no circumstances should an award of interest (as 
sought in the complaint) be made to any party, since interest is not author- 
ized with respect to National Service Life Insurance. 

4. That this defendant have its costs and such other and further 


relief as the Court may deem proper. 


/s/ CARL EARDLEY, Acting 
Assistant Attorney General 


/s/ RUSSELL CHAPIN 


Of Counsel: | /s/ DAVID V. SEAMAN 

Attorneys, Department of Justice 
DAVID G. BRESS | Attorneys for Defendant United 
United States Attorney States of America 


[Certificate of Service] 


[Filed September 25, 1967] 


RESPONSE OF DEFENDANT UNITED STATES OF AMERICA 
TO PENDING DISMISSAL MOTION, AND SEPARATE MOTION 
TO BRING IN ADDITIONAL PARTY. 

Comes now the defendant United States of Amerie: by its under- 
signed counsel, and responds to the pending motion to dismiss, filed by 
defendant Jane E. Suydam. We agree that the complaint presently fails 
to state a claim upon which relief can be granted. | 

However, since movant presents matters outside the pleadings, we 
suggest that her motion be treated as one for summary judgment pur- 
suant to Rules 12(b) and 56 of the Federal Rules of Civil Procedure. In 
our view, the Court could then properly rule on the merits that defendant 
Jane E. Suydam is entitled to the insurance proceeds as beneficiary. 

The defendant United States of America further separately moves 
the Court for an order joining Marjorie Nardon Suydam, in her individual 
capacity, as an additional co-defendant to this suit, pursuant to 38 U.S.C. 
785(a) and Rule 21 of the Federal Rules of Civil Procedure. Although 
Mrs. Suydam is already in the case as plaintiff, she sues only in her rep- 
resentative capacity as guardian. Since she was herself twice designated 
principal beneficiary, however, she is a potential claimant to the insur- 
ance proceeds on her own behalf. Her individual joinder is thus appro- 
priate to protect the United States from possible multiple liability. 

A memorandum of points and authorities is attached, as required 


by the local rules. saa 


/s/ CARL EARDLEY, Acting 
Assistant Attorney General 


/s/ RUSSELL CHAPIN 


Of Counsel: /s/ DAVID V. SEAMAN 

Attorneys, Department of Justice 
DAVID G. BRESS Attorneys for Defendant United 
United States Attorney States of America 


[Certificate of Service] 


[Filed October 16, 1967] 


OPPOSITION OF PLAINTIFF TO DEFENDANTS' MOTIONS 
TO DISMISS AND FOR SUMMARY JUDGMENT 
In its memorandum of points and authorities the Government as- 

serts that the deceased's National Service Life Insurance is exempt 
from the claims of'‘his own children by virtue of the provisions of 
$3101(a) of Title 38 of the United States Code. Schlaefer v. Schlaefer, 
71 App. D. C. 350, 112 F.2d 177 (1940), has not been either overruled 
or modified and not only effectively refutes the defendants’ contention 
but also affirmatively shows that the insurance money must be subjected 
to the just claims of decedent's minor children. The Schlaefer case and 
others like it were in effect approved by the Supreme Court of the United 
States in Wissner v. Wissner, 338 U. S. 655; they are referred to in Mr. 
Justice Clark's opinion at page 659 of the official report. 


It is argued by the individual defendant that the insurance is not 
part of decedent's estate and that he did not subject it to the claims of 
his children by the terms of the Property Settlement Agreement that he 
entered into in September, 1964. However, it is submitted that the solemn 


words of the agreement and the decedent's financial circumstances re- 
fute this argument. By the agreement he did "bind his estate, his heirs, 
executors and personal representatives, to pay out of his estate" $700 
per month and promised that "this provision shall be and become of prec- 
edence over any other provisions of" his will and "such payments shall 
be made from the corpus of the estate * * * if income and earnings are 
not sufficient therefor." At the time of his death two years later the 
insurance on decedent's life and his Profit-Sharing benefits totaled 
$95,000, all of which is claimed by the individual defendant but his net 
probate estate, which the same individual defendant is also seeking to 
claim, is less than $20,000. The insurance must be subjected to the 
claims of decedent's children if his words are to have any meaning. 

If the equities are to be considered the Court should know that the 
decedent's widow, Jane E. Suydam, has been amply provided for by the 


| 
15 | 


settlement which she received from her first husband, George Y, Wheeler 
Il. Said George Y. Wheeler II and Jane E. Suydam were divorced by dee 
cree of the Domestic Relations Branch of the District of Columbia Court 
of General Sessions in the cause known on its dockets as D751-64, Under 
the terms of an agreement between them dated October 20, 1963 which 
is on file in said cause and a certified copy of which is annexed hereto, 
she received the following: | 
(1) For the support of their three minor children born July 14, 
1949, January 14, 1952 and July 13, 1957 $2400 per annum per child 
during the child's minority. 
(2) $50,000 in cash. 
(3) Fee simple title to 2510 Foxhall Road, N. w. , Washington, 
D, C. (which Jane E. Suydam has since sold for $250, 000). 
(4) The entire contents of the house Geecrabeoe in the preceding 
paragraph. 
(5) Two automobiles. 
(6) $18,000 per annum to be reduced $6,000 per annum as each 
of the children referred to in subparagraph (1) attains twenty-one. 
(7) $18,000 per annum until her remarriage. | 
Respectfully submitted, 


DRURY, LYNHAM & POWELL 


By /s/ John E. Powell 
Attorneys for Plaintiff 
[Certificate of Service] 


[Filed October 26, 1967] 
STIPULATION 


The parties to this cause, by their respective counsel, do hereby 
stipulate and agree that the deposition of ROBERT W.. BEALL taken at 
Bethesda, Maryland on June 9, 1967 and filed in Civil Action No. 1020-67 
shall be made a part of the file in this cause, and that the deposition of 
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H. MASON WELCH taken at Washington, District of Columbia on August 
29, 1967 in Civil Action No. 67-141 in the United States District Court, 
for the Southern District of Florida, Miami Division be made a part of 
the file in this cause. 


DRURY, LYNHAM & POWELL 
By 

Attorneys for Plaintiff, 

MARJORIE NARDON SUYDAM 
MERCIER, SANDERS, BAKER & SCHNABEL 
By 


Attorneys for Defendant, 
JANE E. SUYDAM 


DAVID V. SEAMAN, Attorney for Defendant, 
United States of America 


[Filed October 31, 1967] 
ORDER JOINING ADDITIONAL DEFENDANT 


Upon considering the separate motion of defendant United States of 
America for an order joining Marjorie Nardon Suydam, in her individual 
capacity, as an additional co-defendant to this suit; and it appearing that 
no opposition thereto has been presented; and the Court being fully ad- 


vised, it is 

ORDERED that the said Marjorie Nardon Suydam, whose address 
is 5410 Albemarle Street, Westmoreland Hills, Washington, D. C., be 
and the same hereby is made an additional party defendant to this action 
in her individual capacity; but service of process upon this defendant is 
suspended until further order of the Court, to permit her to appear 
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voluntarily herein and file her pleading, if she be so advised, rendering 
such service unnecessary. | 

Done this day of , 1967. 

/s/ | 

United States District Judge 
[Certificate of Service] | 


[Filed November 9, 1967] 
PRAECIPE ! 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


the 8th day of November, 1967 


MARJORIE NARDON SUYDAM 
Civil 


a 
Ves ) Action No. 1997-67 
THE UNITED STATES OF AMERICA ) | 


The Clerk of said Court will please enter my appearance as at- 
torney for the defendant Marjorie Nardon Suydam in her individual 


capacity. 


.David V. Seaman, Esquire 
Department of Justice 
Washington, D.C. 20530 


Robert V. Schnabel, Esquire /s/ John E. Powell 

613 Fifteenth Street, N. W. Address: 888 Seventeenth Street, N. W.. 

Washington, D.C. 20005 Washington, D.C. 20006 
Attorney for Jane E. Suydam Atty. for: Marjorie Nardon Suydam 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MARJORIE NARDON SUYDAM, Guardian 
of the Estates of HELEN GUNHILD SUYDAM, 
et al., Minors, 
Plaintiff, 
vs. | 
THE UNITED STATES OF AMERICA 
and 
JANE E, SUYDAM, 


: Civil Action No. 1020-67 


Defendants. : 


Bethesda, Maryland 
Friday, June 9, 1967 


Deposition of 

ROBERT W. BEALL, 
a witness called for examination by counsel for defendant Jane E. Suydam, 
pursuant to continuance from the day noticed, copy of which notice is at- 
tached to the court copy of this deposition, at the offices of Robert W. 
Beall, Esq., Room 504, Perpetual Building, beginning at 9:00 o'clock 
a.m., before A. Richard Obester, a notary public in and for the State of 
Maryland, when were present on behalf of the respective parties: 

JOHN E. POWELL, ESQ., For Marjorie N. Suydam. 

MERCIER, SANDERS, BAKER & SCHNABEL, By N. MEYER BAKER, 
ESQ., and ROBERT V. SCHNABEL, ESQ., For Jane E. Suydam. 

DAVID V. SEAMAN, ESQ., Department of Justice, For the United ~ 
States of America 

* ae * * * 

MR. BAKER: It is stipulated by counsel for the respective parties 
present in this deposition that this deposition may be used in the case of 
Prudential Insurance Company of America, plaintiff vs. Jane Eustis 
Wheeler Suydam, Marjorie Nardon Suydam, Guardian of the person and 
estates of Helen Gunhild Suydam, Lisa Kristina Suydam, Henry Gordon 
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Suydam, and Anne Nardon Suydam, and Helen Gunhild Suydam, Lisa 
Kristina Suydam, Henry Gordon Suydam, and Anne Nardon Suydam, 
minors, defendants in Case No. 67-141 in the United States District 
Court for the Southern District of Florida, Miami Division; and Civil 
Action No. 1020-67 in the United States District Court for the District 
of Columbia, entitled Marjorie Nardon Suydam, Guardian of the Estates 
of Helen Gunhild Suydam, and others, minors, plaintiff, versus the 
United States of America, and Jane E. Suydam, defendants. 
Thereupon, ! 
ROBERT W. BEALL, | 
was called for examination by counsel for Jane E. Suydam and, after 
having been sworn by the notary, was examined and testified as follows: 
EXAMINATION BY COUNSEL FOR JANE E. SUYDAM 
BY MR. BAKER: | 
Q. You are Mr. Robert W. Beall? 
A. Yes. | 
Q. And by profession you are a practicing atouney in the State 
of Maryland? A. Yes. | 


Q. How long have you been so engaged as an attorney? A. A 


little over twenty-five years. 

Q. Your offices are presently at 504 Perpetual Building, Bethesda, 
Maryland? A. That is right. 

Q. In the course of your practice did you have occasion to repre- 
sent a Mr. Henry West Suydam, Jr. in his lifetime ? A. I did. 

Q. Could you tell us about when that was? A. I would have to 
refer to my notes. Time passes so fast. ! 

MR. BAKER: I have no objection to the witness referring to his 


notes, providing I have an opportunity to inspect them. | 
THE WITNESS: I would be glad to guess at this but the only way 
I can tell is — 


BY MR. BAKER: 

Q. Could you give us your best recollection and if you have need 
to, then you can refer to your notes? A.I absolutely would not know. 
These notes indicate it was 1963 when I first saw him. I wouldn't know 

how long this case was pending. It was possibly a year before it 
was concluded. 

Q. What was the nature of this matter that you represented Mr. 
Suydam on? A. Well, it was a marital problem where he was sepa- 
rated from his wife and he wanted to leave some sort of a settlement 
with her. 

Q. His wife was Mrs. Marjorie Suydam who is present here in 
the room? A. Yes, I have only seen her once before and she looks 
like the same woman I saw on one other occasion. 

Q. Was Mrs. Suydam at that time represented by counsel? 

A. Yes, Mason Welch represented her at that time. 

MR. POWELL: Would you have the witness specify at what time 
that was. 

BY MR. BAKER: 

Q. Would you tell us please? A. Mason Welch represented 
her, he was the only lawyer that as far as I know I ever discussed any- 
thing with on her behalf. As I recall a short time after I talked to Mr. 
Suydam is the first time I started to have some conversations with Mr. 
Welch, exchange some letters. 

Q. And this was in connection with the settlement agreement 
that you have just referredto? A. Well, there were a lot of things 
that Mr. Welch and I were engagedin. The settlement agreement came 
after some months of other forms of litigation, including lawsuits. 

Q. Were there prior negotiations and discussions which ultimate- 


ly led to a formal ‘written settlement agreement? A. Yes, there were. 
Q. Can you tell us Mr. Beall whether or not in the course of 
these discussions there were references to certain insurance policies 
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that Mr. Suydam then owned? A. There were discussions about some 
policies. Frankly, I would have no independent recollection of these dis- 
cussions except from the fact that when I was asked about it I looked at 
my notes and I saw some reference to the policies in the notes. 

Q. What is your recollection after refreshing your memory or 
recollection from your notes with reference to these policies? 

MR. POWELL: Mr. Beall, please don't answer yet. May I say 
this, as I understand Mr. Beall the only testimony he can give is from 
the notes that he inspected, I assume when he executed the affidavit 
that was filed not long ago. Is that correct, Mr. Beall? 

THE WITNESS: I had inspected notes prior to that time. When I 
was asked questions about my recollection concerning this agreement 


and what led up to it I refreshed my memory from the notes in my file. 
MR. POWELL: If he is going to testify from his memory that is 
refreshed in that way I have a right to inspect those notes, and unless I 


am permitted to do so I object to his testifying. 

MR. BAKER: We can ask Mr. Beall. 

THE WITNESS: I have no objection to your inspecting my notes 
if it is all right with both sides. When I say notes I am talking about 
one yellow page of notes. That is the only thing that I have in the file 
that pertains to the discussions that led up to this agreement. 

MR. BAKER: Do you want to inspect them now, Mr. Powell? 

MR. POWELL: I would just as soon, yes. ! 

MR. BAKER: Let the record show that the witness has handed 
to Mr. Powell a two-page memorandum. I think perhaps it would be 
well if we had it identified for the record and copied into the record. 

I will ask you to mark these Mr. Reporter as Defendants’ Exhibits 
1-A and 1-B if Mr. Beall has no objection. 

THE WITNESS: There is almost nothing on the second sheet, so 
why:not make it just one exhibit. 

MR. BAKER: Would you mark this then as Defendant Jane E. 
Suydam Exhibit 1 for identification. 
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(Document was marked Defendant Jane E. Suydam 
| Exhibit No. 1 for identification, copy of which is 
attached to the Court copy of this deposition.) 


BY MR. BAKER: 

Q. Let the record show I am handing Mr. Powell Defendant Jane 
BE. Suydam Exhibit No. 1 for identification. Now, Mr. Beall, does your 
memory refreshed after looking at your notes, have any reference to 
any insurance in these discussions that you had in connection with this 
matter? <A. Yes. 

Q. Tellus what? A. In two ways. It might have been helpful © 
if I would preface my remarks, I think it would be helpful to both sides 
if I explained how these notes got on the paper. These two parties had 
been at a stalemate for many months and apparently after some discus- 
sions between the two of them and I think it was in August of 1964 I 
was instructed to get in touch with Mrs. Suydam's attorney Mr. Welch, 
and I did and he related to me what Mrs. Suydam was willing to have in 
an agreement. 

So I wrote down on the right-hand side of this page during a tele- 


phone conversation what she wanted. In the items there there is a ref- 


erence to insurance. It is Item No. 7, beneficiary on insurance, and 
that was a request by Mr. Welch on her behalf that she wanted to be a 
beneficiary on the insurance. 

At that time I undoubtedly said ''What insurance is there?" 

Then I wrote down at the bottom of the page what he told me, 
$40,000 in insurance, $25,000 in insurance and $10,000 GI. 

Now that is information that I did not have except it was related 
to me by Mr. Welch and I wrote it down for the purpose of discussing 
it with Mr. Suydam. 

Q. Did you later discuss it with Mr. Suydam? A. I discussed 
all these items. I don't know that I discussed the individual amounts of 
insurance, but when I talked to Mr. Welch, obviously I was using a pen- 
cil and making notes and when I was talking to Mr. Suydam I had a pen 
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in my hand and at that time I made notations beside certain of these 


items. | 

And Item No. 7 beneficiary on insurance, I made ‘no notation with 
respect to it. 

Now hospitalization of course is a form of insurance that definitely 

has a notation and the notation is yes. | 

Q. These items of $40,000, $25,000 and $10, 000 insurance had 
reference to what kind of insurance? A. My only ee that I 

can reach is life insurance. 

Q. Mr. Beall, subsequent to these discussions in August of 1964 
was there a settlement agreement that was entered into between Mr. 
and Mrs. Suydam? A. Yes, my recollection is that after the original 
discussions and the willingness on the part of the parties to reach an 
agreement a formal agreement was executed I would say within two 
weeks. 

Q. Who prepared the formal separation agreement ? A. Mr. 
Welch. 

MR. BAKER: I have no further questions of this witness at this 
time. 

THE WITNESS: I know you lawyers don't like a have statements 
volunteered but there is one thought comes to mind with reference to 
that agreement that I think is a fact. i 

MR. POWELL: I am going to object to this. 

THE WITNESS: I don't want to volunteer either unless you want 
to hear it. We are talking about the preparation of the agreement and 
I just wanted to explain that I think there was a rough draft that was 
discussed here in this office, this room and then later on the formal 

agreement. That was all done within a two-week period. 

EXAMINATION BY COUNSEL FOR MARJORIE N. SUYDAM 

BY MR. POWELL: 

Q. Mr. Beall, you knew that Mr. Suydam and Marjorie Suydam 
had been discussing these matters before you came into the picture ? 
A. No, I did not know that. It is not unlikely that they had been discussing 
it. 
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Q. Iunderstood you to say that they had been, that they had reached 


an impasse? . A. What I meant was I came into, I started to represent 
Mr. Suydam in 1963. There were difficulties at that time about what 
amount he would pay for the support of his children and his wife and 

there were discussions then but I mean the discussions that actually led 

up to the agreement because they were not even close on an agreement until 
August of I think 1964. I had really abandoned at that time any hope of 
working anything out on any prompt basis and it was when Mr. Suydam 
called me and said he and his wife had been discussing it and she would 
sign an agreement on certain things that went into the agreement. 

Q. He did tell you then in August of 1964 that he and Marjorie 

Suydam had been discussing the terms of a property settlement? 

A. That is right, they had been talking about it. 

Q. -It is also true is it not that after August then down to the time 
when the agreement was signed they continued to discuss this matter be- 
tween themselves? A. I would presume they did but I just wouldn't 
know. I know he talked to me. I talked to him and I talked to Mr. Welch. 

Q. Mr. Beall, I think you testified that there was a conference 
here in your office at which Mrs. Marjorie Suydam, Mr. Suydam, Mr. 
Welch and yourself were present? A. That is right. 

Q. Do you recall that during that conference Mr. Suydam and Mrs. 
Suydam had discussion between themselves? A. I will be honest, it 
could have happened but I do not recall. I know that there was a lengthy 
conference. I think we were here for over two hours. 

My notes would perhaps indicate the exact length of time and I pre- 
sume you are saying that they left the room and talked among themselves. 
Is that what you are saying? 

Q. No, I think it may have occurred right inthe room. A. Let 
me try to answer you. There was just an open discussion. 

Q. When was that, at that time? A. There were discussions be- 
tween the two of them. 

Q. But you have no recollection of what they said? A. No,I 
wouldn't know. I know there was a draft of the agreement. Whether it 
was the exact form that was executed I doubt that but this draft was dis- 


cussed paragraph by paragraph. 
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Q. You have answered my question. Thank you, You don't recall 
Mr. Suydam and Mrs. Suydam discussing the matter of insurance at that 
meeting? A. No, I would not. I have no recollection of any discussion 
about the insurance. : 

Q. You don't recollect her saying as a result of their discussions, 
her saying to him "I trust you."? A. Honestly, I don't remember that 
statement being made, if it were made. | 

MR. POWELL: I have no other questions. 

MR. SEAMAN: I have no questions. 

(Discussion off the record.) 


(By stipulation of counsel, and with the consent of the 
witness, reading and signature waived.) 


(Thereupon, at 9:30 o'clock a.m. the taking of the deposi- 
tion was concluded.) 


CERTIFICATE OF NOTARY PUBLIC i 
I, A. Richard Obester, the officer before whom the foregoing 

deposition was taken, do hereby certify that the witness whose testimony 
appears in the foregoing deposition was duly sworn by me; that the testi- 
mony of said witness was taken by me in shorthand and thereafter re- 
duced to typewriting under my direction; that said deposition is a true 
record of the testimony given by said witness; that I am neither coun- 
sel for, related to, nor employed by any of the parties to the action in 
which this deposition was taken, and further that I am not a relative 
or employee of any attorney or counsel employed by any of the parties 
to the action in which this deposition was taken, nor financially or other- 
wise interested in the outcome of the action. | 


/s/ Notary Public in and for 
the State of Maryland 


My commission expires July 1, 1969 


DEFENDANTS' EXHIBIT NO. 1 

kp Ole 

Disteoee bm Reuse. 

ye re Qogi nny én ‘ 
9 hoa 


ee @ 4 20 afi sah lal 


ol 
Wace Movil 
gs Bacto Lined tills. 


ee 


ral bnhearigaer 
Bi Nnet. —Sl 


{ 5 
' 

fie 

t 
\: 

i 4 

\ 

’ Se 
i 
' 

! 


L fuck 
ee 


\ = / 


\ os a S 
Ree of heat ~) 


rt) hee ia 
Lei c {2 eee bie 
re § ec May ATS OO LUW 


Dees. J are Pee See 
Ee TL For eS ea 


| 
| 
27 | 


IN THE UNITED STATES DISTRICT COURT, 
FOR THE SOUTHERN DISTRICT OF FLORIDA 
MIAMI DIVISION. | 


THE PRUDENTIAL INSURANCE COMPANY 
OF AMERICA, 


) 
) 
Plaintiff, ) 
—. ; NO, 67-141 
) 
) 
) 
) 


JANE EUSTIS WHEELER SUYDAM, 

MARJORIE NARDON SUYDAM, Guardian 

of the person and estates of Helen Gunhild 

Suydam, Lisa Kristina Suydam, Henry Gordon 

Suydam, and Anne Nardon Suydam, and HELEN ) 

GUNHILD SUYDAM, LISA KRISTINA SUYDAM, 

HENRY GORDON SUYDAM, and ANNE NARDO! 

SUYDAM, minors, ) 
Defendants. » 


DEPOSITION DE BENE ESSE 
of 
H. MASON WELCH 
On behalf of defendants. 
DISTRICT OF COLUMBIA) 


)ss. 
CITY OF WASHINGTON ) 


The examination of a witness de bene esse, beginning at 11:04 
o'clock AM., on the 29th day of August, 1967, on behalf of the defendants, 
before Orrin E. Cressey, a notary public in and for the District of Co- 
lumbia, in a certain cause now pending in the United States District Court, 
for the Southern District of Florida, Miami Division, wherein the said 
The Prudential Insurance Company of America is plaintiff and JANE 
EUSTIS WHEELER SUYDAM, et al are the defendants, at which exami- 


nation there were present on behalf of the respective parties: 
| 


For the Plaintiff: 
(Counsel did not appear.) 


For Defendant Marjorie Nardon Suydam: 


JOHN E. POWELL, ESQ, 
300 Brawner Building 
Washington, D, C., 20006. 


For Defendant Jane Eustis Suydam: 


MERCIER, SANDERS, BAKER & SCHNABEL 
BY: N. MEYER BAKER, ESQ., and 
ROBERT V. SCHNABEL, ESQ., 
613 - 15th Street, Northwest 
Washington, D. C., 20005. 


For the United States of America: 


DAVID V. SEAMAN, ESQ., 

Civil Division, Department of Justice 
U. S. Attorney's Office 

Third & Constitution Avenue, Northwest 
Washington, D. C. 


Thereupon, 
H. MASON WELCH, 
a witness called on behalf of the defendant Jane Eustis Wheeler Suydam, 
being first duly sworn, testified on his oath as follows: 
DIRECT EXAMINATION 

BY MR. BAKER: 

Q. You are Mr, H. Mason Welch? A. Yes, sir. 

Q. You are an attorney practicing in the District of Columbia? 
A. Yes, sir. 

Q. How-long have you been practicing here in the District? A. 
48 years. 
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Q. And do you maintain offices in the Investment Building at 1511 
K Street, Northwest, in the District of Columbia? A. Yes, sir. 

Q. Now, in the course of your practice, Mr. Welch, did you have 
occasion to represent a Mrs. Marjorie Nardon Suydam sometime in 
1963? A. Yes, sir. : 

Q. Was that in connection with a domestic relations case, wherein 
her husband, Henry West Suydam, had some marital ee A. 
Yes, sir. 

Q. Whom did you represent? A. Mrs. Suydam? 

Q. Do you know who represented Mr. Suydam? A. Robert W. 
Beall, Esquire, 7401 Wisconsin Avenue, Bethesda, Maryland. 

Q. Did you have any correspondence with Mr. Beall in connection 
with this domestic relations matter between these parties? A. Yes. 

Q. Did you have occasion to write to Mr. Beall on or about Decem- 
ber 12th, 1963 about these matters? A. I wrote him a short letter on 
December 11, 1963. 

Q. Well, about that time, Mr. Welch, was there any discussion 
between you and Mr. Beall with reference to certain life insurance poli- 
cies on which Mrs. Suydam desired to be the beneficiary as part of a pro- 
posed marital settlement? A. Well, I wrote a letter December 9th, 1963 
to Mr. Beall, in which some matters pertaining to settlement were out- 
lined, 


Q. Was a question of life insurance outlined in that 5 AY 
A, There is a paragraph, on page 2 of that letter, that referred to life 


insurance problems. 

Q. And was that in connection with a demand SS Mrs. Suydam that 
she be named as beneficiary under those policies? A. I can't answer 
the question the way you phrased it. 

Q. What was the purpose of the reference to the insurance policies 
in connection with your correspondence with Mr. Beall on this matter? 
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A. The purpose was to propose that as part of an out-of-court settle- 
ment between Mr, Suydam and Mrs. Suydam, with respect to their prop- 
erty rights, it might be enlarged as much as possible in the interest of 
Mrs. Suydam. 

Q. Did part of that refer to making her beneficiary under certain 
life insurance policies? A. Specifically. 

Q. Now, was there also a demand, on behalf of Mrs, Suydam, with 
reference to making her a beneficiary under certain profit-sharing bene- 
fits that were available through Mr. Suydam from his employer? A, 
Well, Mr. Baker, if you are referring to the letter, I think the letter will 
speak for itself. I am not sure that I can answer your question specific- 
ally and precisely the way it is worded. 

Q. Well, may we see the letter? A. Certainly. 

(Document handed to counsel.) 


(Temporary pause taken in proceedings while counsel examined 


letter.) 
BY MR. BAKER: 
Q. Mr. Welch, in your letter of December 9, 1963 -- 
MR, POWELL: May I see that letter before you question him on 


MR. BAKER: Sure. 

(Document handed to Mr. Powell.) 

(Temporary pause taken in proceedings while Mr. Powell read 
letter.) 

BY MR, BAKER: 

Q. Mr. Welch, in the letter of December 9, 1963, on this Suydam 
matter to Mr. Beall, there was a reference to certain $36,000 of life 
insurance under a policy with Life Magazine on Mr. Suydam's life, as 
well as a mention of certain G.I, insurance, was there not? A, That 


is right. 
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Q. Now, subsequent to December 9, 1963, was a settlement agree- 
ment worked out between your client and Mr. Suydam through Mr. Beall? 
A. Yes. : ! 

Q. Do you have a copy of that agreement? A, I only have a ther- 
mofax copy. All of the typed copies have been delivered to other persons, 
including Mrs, Suydam, who had a right to ask for them. 

Q. Is this a conformed copy, Mr. Welch? A. . depends on what 
you mean by conformed, 

Q. As to the date of execution and signatures by ' the parties? A. 

It shows the date of execution; it shows the signatures of the parties. 

Q. What is the date of execution of that serrate A. Septem- 
ber 5th, 1964. | 

Q. Now, would you look through the agreement, or, rather, the 
copy of the agreement, that you have and tell me whether or not there 
is any reference to the Life Magazine insurance policy and the G, I. insur- 
ance policy that was discussed in your letter to Mr. Beall of December 9, 
1963? A. No, there isn't. 

Q. Mr. Welch, for clarity and completeness of the record, might 
we copy the letter of December 9th, 1963 and the agreement which was 
entered into between the parties on the 5th day of September 1964? 


A... Well, yes. Don't you have copies of the agreement? 
Q. Idon't know. 
MR. SCHNABEL: Yes, we have copies of the agreement, but not 


the letter. | 

BY MR. BAKER: 

Q. Might we, then, have a copy of the letter? A. My answer is, 
yes, as to both, And perhaps I shouldn't ask a question, but I assumed 
that you did have copies of the agreement. | 
I will have copies of the letter made for you. | 


Q. Thank you, sir. A. How many copies do you want? 
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Q. We would like to have an original and four, please, sir. 

MR, POWELL: I would like to have one, 

MR. BAKER: I take it, Mr. Powell, that you would stipulate that 
we could attach it to the record? 

THE WITNESS: Wait a minute. I can't make you an original. I 
can make a copy. 

MR, BAKER: Well, 5 copies. 

MR. SCHNABEL: Or one thermofax copy, one copy. 

MR. BAKER: We will supply Mr. Powell, Mr. Seaman, and the 
reporter copies. We will supply one to the reporter so that it can be 
included in the record. 

One copy will suffice, is what Iam saying, 

THE WITNESS: Yes. While I am having copies made, why don't 
Ihave a copy made for Mr. Powell. 

MR. SCHNABEL: Mr. Seaman would also like a copy. 


MR. SEAMAN: Yes. 

THE WITNESS: I will send the copies made to Mr. Baker, right? 
MR, BAKER: Yes. Thank you. 

Mr. Powell, I do not remember whether or not you said that you 


would stipulate as to the inclusion of the marital agreement between the 
parties, dated September 5th, 1964, as part of the record? 

MR. POWELL: You had not finished your question, so I wasn't 
prepared to answer yet. 

May I examine the paper that Mr. Welch has identified? 

MR, BAKER: Yes. 

(Document handed to counsel.) 

MR. POWELL: I have no objection. 

MR, BAKER: Thank you. It may be copied and become a part of 
the record? 

MR, POWELL: Of this deposition? 

MR, BAKER: Yes, sir. | 


MR, POWELL: Yes. 

MR, BAKER: Thank you. 

BY MR. BAKER: 

Q. Mr. Welch, can you tell us whether or not, in lieu of these 
insurance policies that I have just described, there were other con- 
cessions that were made to Mrs. Suydam in connection with this marital 
agreement? | 

MR. POWELL: I object to that question. I submit that leading 
questions should be asked, but I think this surpasses tte bounds of 


moderation. 


BY MR, BAKER: 
Q. If you can answer the question, Mr. Welch, 0 ahead, A. 


Well, when you say "in lieu of," I have to say, no. | 


The agreement was the result of negotiation and, of course, there 
were concessions on both sides. | 

Q. Do you recall what some of the concessions were that were 
made on behalf of Mr. Suydam? A. Well, most of the concessions, 
with respect to the amount, the division, allocation, maintenance and 
support, all of the concessions with respect to the transferring of the 
title to the resident property, it was to Mrs. Suydam. | 

The agreement, on the part of Mr. Suydam, was to protect to a 
certain extent the future support and maintenance of the children in his 
will, | 

It would be difficult to try to enumerate them from recollection, 
Mr. Baker. There were numerous discussions, considerable corre- 
spondence between Mr. Beall and myself, rearrangement of thoughts, 
from time to time, with respect to the current maintenance and support 
of Mrs. Suydam and the children, the payment of outstanding debts and 
obligations, for which she was being constantly dunned by merchandise 
suppliers, as in most of these marital cases. | 
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There were a great many problems that were as a result of emo- 
tion, rather than the result of peculiar and particularly of basic values. 

Q. Do you recall, Mr. Welch, whether or not there was any discus- 
sion with reference to the transfer of title of the home property to Mrs. 
Suydam? That is, solely. A. There was a great deal of discussion 
about it. 

Q. And did the agreement reflect the transfer of title to this 
property to her solely? A. In my opinion, it did. But, of course, it 
will speak for itself. However, it was transferred to her solely through 
a straw person. 

Q. Do you recall whether or not there was any discussion with 
reference to support for the children under a trust which had been 
established by Mr. Suydam's mother? 

MR, POWER: Repeat that question, please? 

MR. BAKER: Repeat that question, please? 

(Pertinent question read back by the reporter.) 

MR. POWELL: I find the question objectionable, and I do not see 
how the existence of a trust created by someone else could have any- 
thing to do with-the settlement between husband and wife, his obligation 
to support his children. 

BY MR. BAKER: 

Q. Can you answer the question, Mr. Welch? A. The matter 
was discussed, there is no question about that. It did not play a very 
important part in the discussion, because it is my recollection that the 
terminology of the instrument that you are referring to spoke for itself, 
and there wasn't anything much that anybody could do about it. The 
children eventiially would be the beneficiaries. 

Q. Mr. Welch, do you recali whether or not the trust of Mr. Suy- 
dam's mother had anything to do with the dropping of the claim for insur- 
ance by Mrs. Suydam? 

MR. POWELL: I object to that question. There is no suggestion 
that the claim to insurance was ever dropped. 


BY MR, BAKER: 

Q. Was there, Mr. Welch? A. Was there what? 

Q. Was there any discussion with reference to eliminating the 
insurance in favor of some other benefit? : 

MR. POWELL: That was not the question that was asked. It is 

another question. | 

MR, SCHNABEL: This is another question, 

BY MR. BAKER; 

Q. If you can answer the question, Mr. Welch, please do, Of 
course, if you can't, all right. A. I can answer the present question? 

Q. Yes, sir. | 

THE WITNESS: Would you read the pending question back to me, 
please? | 
(Pertinent question read back to witness. ) | 

THE WITNESS: I cannot recall that the discussion balanced one 
thing against the other. : 

MR, BAKER: I have no further questions of this witness at this 
time. ; 

MR, POWELL: I have no questions. 

MR, SEAMAN: Ihave no questions. | 

MR. BAKER: That is all. Thank you, Mr. Welch. 

(By stipulation among counsel and agreement by the witness, read- 
ing and signature waived.) 


CERTIFICATE 


DISTRICT OF COLUMBIA) 


CITY OF WASHINGTON = | 


I, Orrin E. Cressey, being a notary public in the District of Co- 
lumbia, do hereby certify that pursuant to the attached notice in the’ 
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above entitled cause, wherein The Prudential Insurance Company of 
America is plaintiff and Jane Eustis Wheeler Suydam, et al are defend- 
ants, now pending in the United States District Court, for the Southern 
District of Florida, Miami Division, at the time stated in said notice and 
hereinabove, and was attended by JOHN E. POWELL, ESQ., counsel for 
defendant Marjorie Nardon Suydam; N. MEYER BAKER, ESQ., and 
ROBERT V. SCHNABEL, ESQ., of the firm of MERCIER, SANDERS, 
BAKER.& SCHNABEL, counsel for defendant Jane Eustis Wheeler Suy- 
dam; DAVID V. SEAMAN, ESQ., counsel for the United States of Ameri- 
ca — counsel for the plaintiff did not appear — and said H. MASON 
WELCH, a witness, who was by me first duly sworn to testify the whole 
truth and carefully examined, thereupon testified as is hereinabove 
shown, and the testimony of said witness was reduced to typewriting by 
me, 

I further certify that the said deposition was taken at the place 
and time specified in the aforesaid notice; and I further certify that the 
reason for the taking of said deposition was and is that said witness re- 
sides out of the county in which this cause is pending, and that Iam 
neither of counsel nor solicitor to either of the parties in said suit nor 
interested in the event of the cause. 

I further certify that I have retained said osttion for the pur- 
pose of sealing up the same and directing it with my own hand to the 
court for which it was taken, and sending the same to the Clerk of said 
Court by United States mail, there to remain under seal until same shall 
be opened, 

Witness my hand and official seal in the City of Washington, Dis- 
trict of Columbia, this 1st day of September, 1967. 


Notary Public in and for the District 
of Columbia 


My commission expires 
February 28, 1968. 


December 9, 1963 


Robert W. Beall, Esq. 
7401 Wisconsin Avenue 
Bethesda 14, Maryland 


Re: Suydam v. Suydam 


My dear Mr. Beall: 
This is in reply to your letters of December 3 and 4. 


As I stated to you in my letter of December 2, I sincerely wish to 
work out an amicable agreement and I still think that if you and I sat 
down for a conference we might very well reach a basis of agreement 


which we could recommend to our respective clients. 


However, taking into consideration what is stated in your letters 
of December 3 and 4 together with what Mr. Suydam has stated to and 
explained to Mrs. Suydam as to his intentions and desires, I would think 
that we are not too far from a reasonable basis of agreement. 


Your letter of the 3rd states that Mr. Suydam is providing an 
equivalent of $850.00 per month for the support of his wife and children. 
This reflects back to your letter of November 26 in which it is stated 
that Mr. Suydam will forward $650.00 per month to Mrs. Suydam for her 
support and the support of the children and that he will make payments 
on the mortgage on the residence in the amount of $198. 00 per month. 
Mr. Suydam has stated to Mrs. Suydam that the mone he will be thus 
paying to her will be tax free. 


If it be a fact that Mr. Suydam intends that the Pe eal payments 
to her will be tax free I think that a specific agreement to that effect 
should be embodied in a written agreement between them, Of course it 
makes a substantial difference to her and this was not understood from 
the language of your letter of November 26. 
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In addition Mr. Suydam has stated to Mrs. Suydam that he intends 
to pay the real estate taxes on the residence and the comprehensive and 
liability insurance coverage on her automobile; that he intends after the 
first of the year to trade in the old station wagon and provide her and the 
children with a new station wagon. He will then take for his own use the 
Buick sedan. : 

If he does intend to do these additional things it would make a 
material difference to Mrs. Suydam, For instance, the real estate taxes 
on the residence are, Lbelieve, in excess of $900.00 a year. It would 


make considerable difference to Mrs. Suydam if he will agree to assume 


the tax obligation on the house and the insurance premiums on the house 
and contents. This would seem fair and the value to him would be off- 
set by Mrs. Suydam's undertaking to keep the house in good condition 
and repair. 

It is also of considerable importance to Mrs, Suydam if he does 
intend to trade the old station wagon in on a new car for the use of her- 
self and the children. 

Mr. Suydam tells Mrs. Suydam that he intends to do these things 
and if so there can be no objection to embody them in a formal agree- 
ment. k would certainly bring the parties very much closer together 
on the matter of maintenance and support. 

Mr. Suydam also insists to Mrs. Suydam that if anything happens 
to him the $36,000.00 life insurance policy which he carries through the 
Life Magazine and his $10,000.00 GI insurance would go to her and the 
children, We would think it unreasonable to ask for any other insurance 
protection but we do not think it unreasonable to suggest that if Mr, Suy- 
dam bona fidely intends that these life insurance policies will be main- 
tained by him for the benefit of his wife and children, in the event of his 
death, that he take the necessary steps to make a non-revokable designa- 
tion of beneficiary on these policies. 
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Of course we realize that sometimes a person feels that such a 
suggestion is challenging his trustworthiness and sincerity. You and 
I both know that this is not correct. It is simply a matter of fairly pro- 
tecting the persons considered and putting into effect formally the ex- 
pressed good intention. Mr. Suydam has also emphasized to Mrs. Suy- 
dam that if anything happens to him the children will get all of the stock 
and securities which he holds in an account at the American Security 
and Trust Company and $25,000.00 worth of stock in the Life Magazine 
Corporation. | 

I would not insist that he make any formal provision for the dis- 
tribution of these stocks at the present time but I would think that if he 
really wants to protect the children against future unknown possibilities 
he would take some steps to do so. 

In the light of what I have related I do not think it should be a very 
difficult matter for us to prepare an agreement that would be fair to 
both parties and should be acceptable to both parties. Assuming that Mr. 
Suydam is honest and sincere in his representations to Mrs. Suydam, I 
would think that he would authorize you to get with me and discuss the 
entire situation, I urge that you review these points with him and assure 
you that I will make myself available to meet with you at any reasonable 
convenient time. | 
Very truly yours, : 

: l 
WELCH, DAILY & WELCH 
By: H. Mason Welch 


[Filed November 15, 1967] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
MARJORIE NARDON SUYDAM, 
Plaintiff, : 
ne : Civil No. 1997-67 


UNITED STATES OF AMERICA et al., 
Defendants. 


IN RE: Estate of : 
HENRY WEST SUYDAM, Jr., : Adm, No. 118,467 


Deceased. 


MEMORANDUM TO THE CLERK 


1. Treating defendant's motion to dismiss as a motion for sum- 
mary judgment in Civil No. 1997-67, the same is granted. 
2. The motion to transfer funds to domiciliary administratrix 
and close ancillary administration in Adm. No, 118,467 is also granted. 
The Court has read the authorities cited by counsel for the 
plaintiff and has come to the conclusion that the action taken by it in 
the circumstances is correct. Wissner v. Wissner, 338 US 655 (1950). 


Aad care lat tents» 
Orders accordingly. 


/s/ Matthew F. McGuire, United 
States District Judge 


November 15, 1967. 


_[Filed November 28, 1967] 


JUDGMENT 


| 
This case having come on for hearing upon motion of defendant 


Jane E. Suydam to dismiss; and the Court having heard oral argument 
thereon and being fully advised; and the Court having issued its Memo- 
randum to the Clerk on November 15, 1967, treating said motion as one 
for summary judgment and granting the same; it is now 

ORDERED, ADJUDGED and DECREED that piste take nothing 
herein; and it is 

FURTHER ORDERED, ADJUDGED and DECREED that defendant. 
Marjorie Nardon Suydam, who was made a party to this action in her 
individual capacity by order dated October 31, 1967, and who thereafter 
entered a general appearance as defendant in such capacity, take nothing 
herein; and it is : | 

FURTHER ORDERED, ADJUDGED and DECREED that defendant 
Jane E. Suydam do have and recover of and from defendant United States 
of America the death benefits of the $10,000.00 policy of National Service 
Life Insurance (V 1711 42 36) herein sued upon, the same to be paid to 
her by the Veterans Administration in accordance with mee of the 
applicable statutes and regulations; and it is ! 

FURTHER ORDERED that there be deducted by the Veterans Ad- 
ministration from all payments which may hereafter be made to defend- 
ant Jane E. Suydam by virtue of and pursuant to this judgement an amount 
equal to ten per centum (10%) thereof and that the same be paid to her 
attorney of record, Robert V. Schnabel, Esquire, whose address is 613 - 
15th Street, N.W., Washington, D. C. 20005, as reasonable attorney's 
fees determined pursuant to 38 U.S.C. 784(g). 

Done this 28th day of November, 1967. : 


/s/ Matthew McGuire 
[Certificate of Service] United States District Judge 


eed 


{Filed January 12, 1968] 


NOTICE OF APPEAL 


Notice is hereby given this 12th day of January, 1968, that Mar- 
jorie Nardon Suydam, individually and as guardian of the estates of 
Helen Gunhild Suydam, Lisa Kristina Suydam, Henry Gordon Suydam, 
and Anne Nardon Suydam, Minors, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment of this 
Court entered on the 28th day of November, 1967, in favor of The United 
States of America and Jane E. Suydam against said Marjorie Nardon Suy- 
dam, individually and as guardian aforesaid, 


/s/ John E. Powell . 

Attorney for 
Marjorie Nardon Suydam, individually 
and as guardian aforesaid 


888 Seventeenth Street, N. W. 
Washington, D. C. 20006 
298-5950 


BRIEF FOR APPELLANT 


Ce States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,677 


MARJORIE NARDON SUYDAM, 
Guardian of the Estates of Helen Gunhild Suydam, 
Lisa Kristina Suydam, Henry Gordon Suydam and 
Anne Nardon Suydam, minors, 


Appellant, 
v. 
THE UNITED STATES OF AMERICA 
JANE SN, 


Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


JOHN E. POWELL 
888 Seventeenth Street, N.W. 
Washington, D. C. 20006 
Attorney for Appellant 
i +--+ Senet of Appeals 
Of Counsel: United S Pos 
JOHN M, LYNHAM 
HENRY H. PAIGE FILED MAR 29 1968 


- 888 Seventeenth Street, N.W. 


_ Washington, D. C. 20006 XN. 4 Ot , 
CLERK 


STATEMENT OF QUESTIONS PRESENTED 


Did the District Court err in granting appellees’ motions to dis- 
miss and for summary judgment on the ground that 38 U.S.C.A. 3101(a) 
made the proceeds of the deceased insured's National Service Life 
Insurance exempt from the claims of his minor children based upon 
a written agreement with their mother by which he agreed to provide 
by will for the payment of, and bound his estate to pay $175 per month 
per child for their maintenance and support until they attained the age 


of twenty-one years or married. 


Jurisdictional Statement 
Statement of the Case 
Statutes 

Statement of Points 
Summary of Argument . 


Argument. . . . 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,677 


_ MARJORIE NARDON SUYDAM, | 
Guardian of the Estates of Helen Gunhild Suydam, 
Lisa Kristina Suydam, Henry Gordon Suydam and 

Anne Nardon Suydam, minors, 


Appellant, 
| 


v. 


THE UNITED STATES OF AMERICA | 
and 
JANE E. SUYDAM, | 


Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT ; 


JURISDICTIONAL STATEMENT 


The District Court had jurisdiction under the provisions 
of 38 U.S.C.A. 784 and this Court has jurisdiction under the 
provisions of $11-321(a) of the Code of Law for the District of 


Columbia (1967 Ed.). 


STATEMENT OF THE CASE 


Appellant Marjorie Nardon Suydam and Henry West Suydam, Jr. 
were married on May 26, 1949 and four children were born to them, 
viz, Helen March 15, 1951, Lisa October 3, 1952, Henry April 3, 1958 
and Anne April 5, 1961. 


On September 5, 1964 Appellant and her said husband entered into 
a Property Settlement Agreement which, among other things, contained 
the following: 


The party of the first part hereby agrees and 
promises to pay to the party of the second part for 
the maintenance and support of the children a sum 
equal to One Hundred and Seventy-five Dollars 
($175.00) per month per child, a total of Seven Hun- 
dred Dollars ($700.00) per month; said payment to 


be made with the payments to the party of the second 
part for her maintenance and support each month; 
such payment of One Hundred and Seventy-five Dol- 
lars ($175.00) per month for each child shall con- 
tinue until each child shall, respectively, reach the 
age of twenty-one (21) years or become married or 
die before twenty-one (21) years of age. 


10. PROVISION FOR SUPPORT OF CHILDREN 
IF PARTY OF FIRST PART SHALL DIE 


In contemplation of the possibility that the party 
of the first part may die before all or any of said 
children shall reach the age of 21 years, the party 
of the first part does hereby promise and agree to 
provide by Will, and in the event of his failure to so 
do, or of any adverse construction of his Last Will 
and Testament, does hereby bind his estate, his heirs, 
executors and'personal representatives, to pay out 
of his estate to the party of the second part, the sum 
of One Hundred and Seventy-five Dollars ($175.00) 
per month per child then living and unmarried under 
twenty-one (21) years of age, until each such child 
shall respectively reach the age of twenty-one (21) 
years or marry. This provision shall be and become 
of precedence over any other provisions of the Will 
of the party of the first part and such payments shall 
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be made from the corpus of the estate of the party 
of the first part if income and earnings are not suf- 
ficient therefor. 


| 
Thereafter appellant and her said husband were divorced by decree of 
the Circuit Court of the 11th Judicial District of Florida in and for 
Dade County dated November 6, 1964 in the cause known on the dockets 
of said Court as No. 64 C 9969. Said decree awarded custody of the 
four children to appellant and specifically incorporated by reference 


the Property Settlement Agreement. : 


In December 1964 Suydam married the individual Appellee; no 
child was born to them. | 


Henry West Suydam, Jr. died in Miami, Florida, on December 3, 
1966 leaving a last will and testament dated November 20, 1964 which, 
notwithstanding the provisions of the Property Settlement Agreement 
‘quoted above, makes no provision for the four minor children born to 
him and to appellant. Said will was admitted to probate in Dade County, 
Florida, and in April, 1967, ancillary letters of administration, c.t.a. 
were issued to Jane E. Suydam by the Probate Court of this District. 


On the date of Suydam's death the American Security and Trust 
Company, Washington, D. C., as agent, held for his account cash and 
securities valued at $54,366.01 subject, however, to said decedent's 
demand note for $18,000 dated December 13, 1965. The first account 
of the ancillary administratrix, c.t.a., which was approved December 
11, 1967, shows a balance of $25,525.72 after payment of the foregoing 
note held by American Security and Trust Company and other charges. 
The assets of decedent's estate in Florida amounted to approximately 
$1500. 

When Suydam died the payments of $700 per month ieceecwen for 


in the agreement were current and thereafter they were paid by his 
estate through the month of September, 1967. However, the insured's 


second wife, who is the administratrix, c.t.a. of his estate in Florida 
and ancillary administratrix, c.t.a. in the District of Columbia, denies 
that any further payments are due under the Property Settlement Agree- 
ment and has filed in the Florida administrationship an election against 
the will by which she seeks to take the entire net estate. 


Based upon the ages of the insured’s children and assuming that 
each child attains twenty-one and does not marry before that age, the 
payments required by the Property Settlement Agreement aggregate 
approximately $83,500. To meet this obligation there is at the most 
approximately $18,000 in the estate and if the widow makes good her 
attempt to have her elective share constituted a claim prior to that 
of decedent's children then there will be nothing in the estate for the 
children. 


For the foregoing reasons this suit was instituted in the District 
of Columbia to subject the decedent's National Service Life Insurance 
to the claims of his minor children. 


STATUTES 


38 U.S.CA.717(a) 


$717. Insurance maturing on or after August 1, 
1946 


(a) The insured shall have the right to des- 
ignate the beneficiary or beneficiaries of insurance 
maturing on or after August 1, 1946, and shall, 
subject to regulations, at all times have the right 
to change the beneficiary or beneficiaries of such 
insurance without the consent of such beneficiary 
or beneficiaries. 


38 U.S.C.A. 3101(a) 


§3101. Nonassignability and exempt status 
of benefits 


(a) Payments of benefits due or to become 
due under any law administered by the Veterans’ 
Administration shall not be assignable except to 
the extent specifically authorized by law, and such 
payments made to, or on account of, a bene- 
ficiary shall be exempt from taxation, shall be 
exempt from the claim of creditors, and shall 
not be liable to attachment, levy, or seizure by 
or under any legal or equitable process what- 
ever, either before or after receipt by the bene- 
ficiary. The preceding sentence shall not apply 
to claims of the United States arising under 
such laws nor shall the exemption therein con- 
tained as to taxation extend to any property | | 
purchased in part or wholly out of such pay- 
ments. The provisions of this section shall /not 
be construed to prohibit the assignment of in- 
surance otherwise authorized under chapter 19 
of this title, or of servicemen's indemnity. | 


| 
STATEMENT OF POINTS | 

The District Court erred in holding that the proceeds of 
Suydam's National Service Life Insurance could not be subjected to 


the claims of his minor children by way of a trust or otherwise. 


SUMMARY OF ARGUMENT 


By the terms of the Property Settlement Agreement, Henry 
West Suydam, Jr. promised and agreed "to provide by will, and in the 
event of his failure to do so" bound "his estate, his heirs, executors 
and personal representatives, to pay out of his estate * * * ($175.00) 
per month per child * * * until each such child shall respectively 
reach the age of twenty-one (21) years or marry." The father's 


agreement "to provide by will" was not only a promise to write a will 
containing appropriate words but also a promise, if the necessary as- 
sets were at his disposal, to furnish the funds required to fulfill that 
promise. His will made no effective provision for his children and 
his intestate estate is either nil or less than $20,000. In either event 
resort must be had to other assets that he possessed. One such as- 
set was his $10,000: National Service Life Insurance policy. He had 
the unrestricted right to designate a beneficiary, 38 U.S.C.A. 717, 
and could have designated his four minor children but did not and 
instead designated his second wife. The appellees assert that the 
children cannot reach the proceeds of that policy because of the provi- 
sions of 38 U.S.C.A. 3101(a). Appellant urges that the children's 
claim is not covered by that section and that on the contrary the very 
purpose of the section is to preserve the insurance funds for them. 
Appellant further asserts that the District Court had the power to 


impose a trust upon the funds in the hands of the individual appellee, 


the second wife, appellant is prepared to prove that said appellee had 
intimate knowledge of details of the Property Settlement Agreement 
before it was actually executed and knew therefore that the National 
Service Life Insurance was committed to decedent's children. 


ARGUMENT 


Appellant's claim is based upon the following provisions of the 
Property Settlement Agreement between Henry West Suydam, Jr. and 
Marjorie Nardon Suydam dated September 5, 1964: 


The party of the first part hereby agrees and 
promises to pay to the party of the second part 
for the maintenance and support of the children a 
sum equal to One Hundred and Seventy-five Dollars 
($175.00) per month per child, a total of Seven 
Hundred Dollars ($700.00) per month; said pay- 
ment to be made with the payments to the party of 
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the second part for her maintenance and support 
each month; such payments of One Hundred and 
Seventy-five Dollars ($175.00) per month for each 
child shall continue until each child shall, re- 
spectively, reach the age of twenty-one (21) 
years or become married or die before twenty- 
one (21) years of age. | 


| 
l 
: 
10. PROVISION FOR SUPPORT OF 


CHILDREN IF PARTY OF FIRST 
PART SHALL DIE | 


In contemplation of the possibility that; the 
party of the first part may die before all or any 
of said children shall reach the age of 21 years, 
the party of the first part does hereby promise 
and agree to provide by Will, and in the event of 
his failure to so do, or of any adverse construc- 
tion of his Last Will and Testament, does hereby 
bind his estate, his heirs, executors and personal 
representatives, to pay out of his estate to| the 
party of the second part, the sum of One Hundred 
and Seventy-five Dollars ($175.00) per month per 
child then living and unmarried under twenty-one 
(21) years of age, until each such child shall re- 
spectively reach the age of twenty-one (21) years 
or marry. This provision shall be and become 
of precedence over any other provisions of the 
Will of the party of the first part and such pay- 
ments shall be made from the corpus of the 
estate of the party of the first part if income and 
earnings are not sufficient therefor. 


Appellees do not ‘dispute that the administration estate of Henry 
West Suydam, Jr. will in no event suffice to produce the payments re- 
quired by the foregoing provisions and, accordingly, the only issues 
are whether the insured should have applied his insurance to fund the 
Property Settlement Agreement and whether because he failed to do 


so the claims of the children attach to the policy proceeds. 


It is submitted that no citation of authority is needed to establish 
that Suydam's agreement "to provide by will" for the payment of $175 
per month per child required him not only to execute a will containing 


appropriate words to that end but also required him to appropriate 

the necessary funds if they were available tohim. The funds furnished 
by the $10,000 National Service Life Insurance policy were available 
to him because under the provisions of 38 U.S.C.A. 717 the insured 
had the right to designate his children and under the regulations issued 
by the Veterans Administration, 38 C.F.R. 8.46, he had the right to 
direct that the proceeds be held in trust for them in such a way as to 
conform to the provisions of the Property Settlement Agreement. He 
failed to do so and so we turn to the second question presented. 


Appellees rely upon 38 U.S.C.A. 3101 (a) which in pertinent part 
provides: 
(a) Payments of benefits * * * shall not be 

assigned * * * and such payments made to, or 

on account of, a beneficiary shall be exempt * * * 

from the claim of creditors, and shall not be liable 

to attachment, levy or seizure by or under any 

legal or equitable process whatever, either before 

or after receipt by the beneficiary. * * *. 

In Schlaefer v. Schlaefer, 71 App. D.C. 350, 112 F.2d 177 

(1940), this Court held that disability benefits payable to an insured 
were not exempt from the claims of his wife for moneys due under an 
alimony decree notwithstanding the provisions of the Code of Law for 
the District of Columbia which are now $35-717 of the 1967 Edition. 
Upon analysis it will be found that the exemption provisions contained 
in the D. C. Code are more carefully worded than §3101(a) and that the 
reasoning of the Schlaefer case applies a fortiori to the instant case. 
This was the view of Judge Letts who, in In re. Flanagan, 31 F.Supp. 
402 (1940), followed the Schlaefer case and held that disability benefits 
payable to a veteran were subject to the alimony claims of his divorced 
wife notwithstanding the provisions of 38 U.S.C.A. 454a, which was the 
immediate predecessor of the present §3101(a). Cf. Savoid v. District 
of Columbia, 110 U.S. App. D.C. 39, 288 F.2d 851 (1961). 


Furthermore, notwithstanding the provisions of §3101 the District 
Court had the power to impress a trust upon the insurance proceeds 
for the benefit of the insured's minor children, Christensen v. Chris- 
tensen, 14 F.2d 475 (D.C.S.D.N.Y. 1926), Ambrose v. U.S., 15 F.2d 52 
(D.C.W.D.N.Y. 1926), Kaschefsky v, Kaschefsky, 110 F.2d 836 (6th 
Cir. 1940), Burgess v. Murray, 194 F.2d 131 (5th Cir, 1952), Bostrom 
v. Bostrom, 60 N.D. 792, 236 N.W. 732 (1931), Shelly 2. McKimmins, — 
32 Cal. App. 2d 711, 90 P.2d 842 (1939), French v. French, 161 Kans. 
327, 167 P.2d 305 (1946), Voelkel v. Tohulka, 236 Ind. 588, 141 NE. 
2d 344, 70 A.L.R, 2d 1349 (1957), cert. den. 355 U.S. B91. 


As stated in the Summary of Argument appellant is prepared to 
prove that the individual appellee not only knew the terms of the Pro- 
perty Settlement Agreement when she married Henry West Suydam, Jr. 
in December 1964, but advised him and consulted with him from the 
fall of 1963 until the agreement between Suydam and appellant was 
executed in September 1964, to such an extent that no essential pro- 
vision of the Property Settlement Agreement was agreed to by Suydam 


without the approval of the individual appellee. In these circumstances 


the individual appellee would be unjustly enriched if she were permitted 
to retain the proceeds of the National Service Life Insurance policy, 
and, accordingly, a constructive trust upon those proceeds should be 
imposed for the benefit of the insured's children in partial fulfillment 
of the obligation that the insured assumed by the terms of the Property 
Settlement Agreement. Bogert, Trust and Trustees, $471, Restatement 
of Trusts 2d, §1, Comment e, Restatement of the Law of Restitution, 
§160, Whitney v. Hay, 181 U.S. 77 (1901), 45 L.Ed, 758, 21 S.C. 537, 
affirming 15 App. D.C. 164, Slater v. Rudderforth, 25 App. D.C. 497 
(1905), Cahill v. Bryan, 87 U.S. App. D.C. 271, 184 F.2d 277 (1950), 
Harrington v. Emmerman, 88 U.S. App. D.C. 23, 186 F. 2¢ 757 (£950), 
Osin v. Johnson, 100 U.S. App. D.C. 230, 243 F.2d 653 SIDS), Hardy 

v. Hardy, 235 F.Supp. 208 (1964). 
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For the foregoing reasons appellant urges that the order of the 
court below be reversed with instructions to award the proceeds of 


the National Service Life Insurance to a trustee appointed by that court 
in order that the trustee might hold the funds for the benefit of the 
insured’s children pursuant to the provisions of the Property Settlement 
Agreement. In the alternative, appellant urges that the order of the 


court below be reversed with instructions to afford appellant a trial 

on the merits in order that she may have an opportunity to prove that 
the individual appellee had knowledge of the prior right of the insured's 
minor children to the insurance proceeds with a view to having a 
trustee appointed as aforesaid. ‘ 


Respectfully submitted, 


John E. Powell 
888 Seventeenth Street, N.W. 
Washington, D. C. 20006 


Attorney for Appellant 


Of Counsel: 


John M. Lynham 
Henry H. Paige 


888 Seventeenth Street, N.W. 
Washington, D. C. 20006 
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BRIEF FOR THE APPELLEE UNITED STATES OF AUERICA 


JURISDICTIONAL COUNTERSTATEMENT 


The jurisdiction of this Court rests on 28 U.S.C. 1291 


COUNTERSTATEMENT OF THE CASE 
Appellant and the appellee Jane E. Suydam (hereafter "Jane Suydam" ) 


filed with the Veterans Administration conflicting claims to the proceeds 


of a $10,000 National Service Life Insurance policy. As between them, 
| 
the appellee United States of America (hereafter "the Government") is 


essentially a stakeholder. However, the Government, through the 


— Ls 


Veterans Administration, has formally determined that Jane Suydam is the 
sole principal beneficiary and has rejected appellant's claim (J.A. 5, 12). 
This administrative determination was in effect sustained by the district 
court (J.A. 40, 41), and we submit that affirmance by this Court is also 
called for here. 

The pertinent facts may be summarized as follows: 

Appellant Marjorie Nardon Suydam is the former wife of Henry West 
Suydam, Jr. (hereafter "the insured"). While married the couple had 
four children, who are still minors and for whom appellant acts as 
guardian herein (J.A. 3). They were divorced in Florida on November 
6, 1964 (J.A. 3), at a time when appellant was herself the sole principal 
beneficiary of the insured's N.S.L.I. policy. Just prior to the divorce, 
the parties executed a Property Settlement Agreement, of which only ex- 
tracts have been included in the present record (J.A. 3-5, 14, 31-35). 
This provided support for appellant's children, purported to bind in- 
sured’s estate to continue such payments for each child until age 21 
or marriage, but did not mention insurance (J.A. 31). This Agreement 
was incorporated by reference into the divorce decree (J.A. 3). 

Shortly after the divorce, the insured married Jane Suydam and on 
January 25, 1965, he executed and filed with the Veterans Administration 
an official change of beneficiary form (J.A. 5, 8, 10). This designated 


Jane Suydam, his then wife, as sole principal beneficiary of his N.S.L.I. 


policy (J.A. 10). This was the last designation of record for the policy. 


The insured died in Florida on December 3, 1966 (J.A. 3, 7, 9). His 


N.S.L.I. policy was in force and the Government admits liability to the 
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proper beneficiary (J.A. 11, 12). Opposing claims to the proceeds were 
filed by sppellant and Jane Suydam (J.A. 5, 11). On July 3, 1967, the 
Veterans Administration formally rejected appellant's claim ana recognized 
Jane Suydam as beneficiary (J.A. 5, 12). Appellant then sued, naming the 
United States of America and Jane Suydam as co-defendants (I-A. 1, 3-5). 
Defendant Jane Suydam moved to dismiss (J.A. 1, 6-10). The Govern- 
ment filed an answer (J.A. 2, 11, 12) and later obtained the joinder of 
appellant as a party in her individual capacity (J.-A. 13, 6, es 
Treating Jane Suydam's motion to dismiss as one for summary judgment 
(J.A. 13, 40), the district court awarded the N.S.L.I. proceeds to her 
and adjudged that appellant take nothing (g.A. 40, 41). | 


This appeal followed (J.A. 42). 


CONSTITUTIONAL PROVISION, STATUTES AND REGULATIONS INVOLVED 


1. Constitution of the United States, Article VI, clause 2 (the 
Supremacy Clause): | 
This Constitution, and the laws of the United States 
which shall be made in Pursuance thereof * * *, shall 
be the supreme Law of the Land; and the Judges in| every 
State shall be bound thereby, any Thing in the 
Constitution or Laws of any State to the Contrary! 
notwithstanding. | 


2. Pertinent statutory provisions: 
Ti sien ee ee 
1/ Marjorie Nardon Suydam, @ former designated beneficiary, is clearly 8 
potential claimant to the policy proceeds in her own right), although she 
sues only as guardian. Her joinder was authorized by 38 U.S.C. 764(a). 
Moreno v. United States, 120 F. ed 128 (C.C.A. 1). We note that she 
appealed both “individually and as guardian” (J.A. 42). 


38 U.S.C. 210(c): 


The Administrator has authority to make all rules 
and regulations which are necessary or appropriate to 
earry out the laws administered by the Veterans' 
Administration and are consistent therewith * * *. 


38 U.S.C. 717(a): 


The insured shall have the right to designate the 
beneficiary or beneficiaries of insurance maturing 
on or after August 1, 1946, and shall, subject to 
regulations, at all times have the right to change 
the beneficiary or beneficiaries of such insurance 
without the consent of such beneficiary or beneficiaries. 


38 U.S.C. 3101(a): 


Payments of benefits due or to become due under any 
law administered by the Veterans’ Administration shall 
not be assignable except to the extent specifically 
authorized by law, and such payments made to, or on 
account of, a beneficiary shall be exempt from taxation, 
shall be. exempt from the claim of creditors, and shall 
not be liable to attachment, levy, or seizure by or 
under any legal or equitable process whatever, either 
before or after receipt by the beneficiary.* * * 


Pertinent regulations: 
38 C.F.R. 8.46(a) (1967 Rev.): 


The insured shall have the right to designate as 
beneficiary any person or persons, firm, corporation, 
or other legal entity (including the estate of the 
insured), individually or as trustee, for insurance 
maturing on or after August 1, 1946 * * *. 


38 C.F.R. 8.46(b) (1967 Rev.): 


A beneficiary designation shall be made by notice in 
writing to the Veterans' Administration, signed by the 
insured. A beneficiary designation, but not a change of 
beneficiary, may be made by last will and testament, 
duly probated. * * * 


38 C.F.R. 8.47 (1967 Rev.): 


The insured shall have the right at any time, and 
from time to time, and without the knowledge or consent 
of the beneficiary to cancel the beneficiary designation, 
or to change the beneficiary * * *. A change of bene- 
ficiary to be effective mst be made by notice in writing 
signed by the insured and forwarded to the Veterans' 
Administration by the insured or his agent, and must 
contain sufficient information to identify the insured. 
Whenever practicable such notices shall be given on 
blanks prescribed by the Veterans' Administration. 
Upon receipt by the Veterans' Administration, a valid 
designation or change of beneficiary shall be deemed 
to be effective as of the date of execution * * *. 


SUMMARY OF ARGUMENT 


All aspects of National Service Life Insurance are pore by 
Federal law, including designation and change of veneficiaries. Per- 
tinent statutes, 38 U.S.C. 717(a) and 3101(a), give the insured an 
absolute right to change his beneficiary at any time and ito name eny- 
one he may choose. Attempts to limit that right, whether by State 
law, by contract, by trust arrangement, or by property settlement, 


are uniformly unenforceable as against a beneficiary validly designated 


under Federal statutes and regulations. | 

Appellee Jane Suydam was the last designated veneficiary in this 
case, and insured clearly intended that she take the insurance proceeds. 
The district court's judgment in her favor should be upheld. 

: Appellant's attempt to impose a constructive trust on the proceeds 
in favor of her minor children, based upon asserted rights under a 
property settlement embodied in a divorce necreet must fail. The 
property settlement provisions cannot in any way supersede the rights 
of the N.S.L.I. policy beneficiary, validly designated as such under 


| 
Federal law. ; 
= Si 


ARGUMENT 


THE DISTRICT COURT PROPERLY AWARDED THE 
INSURANCE TO THE LAST DESIGNATED BENEFICIARY 

A. National Service Life Insurance policies are contracts with the 
United States and are governed exclusively by Federal law. Lembcke v. 
United States, 181 F. 2d 703, 706 (C.A. 2); Pack v. United States, 176 
F. 2d 770, 771 (C-A. 9); and cf. United States v. Allegheny County, 
322 U.S. 174, 183; lynch v. United States, 292 U.S. 571, 576. By statute, 
the insured possesses an absolute and inalienable right to designate 
anyone as beneficiary, and to change such designation at any time without 
the beneficiary's knowledge or consent. 38 U.S.C. 717(a) and 3101(a). 
Regulations have’ been promulgated which further implement and emphasize 
the statutory mandate. 38 C.F.R. 8.46 and 8.47 (1967 Rev.). In the 
leading case--and the case expressly relied on by the district court-- 
the Supreme Court flatly held that this right can be in no way affected 
by State laws or private property arrangements. Wissner v. Wissner, 
338 U.S. 655, reh. den. 339 U.S. 926. 

Appellant has ignored the many decisions interpreting and applying 


those established principles, including even Wissner. Thus, her brief does 


not mention the earlier cases, such as the important Von Der Lippi-Lipski 


v. United States, 55 App. D. C. 202, 4 F. 2d 168, holding that an insured 
can neither irrevocably designate nor voluntarily restrict his right to - 
change the beneficiary of a veteran's insurance policy. See also Lewis v. 
United States, 56 F. 2d 563 (C.C.A. 3); United States v. Sterling, 12 F. 


2a 921 (C.C.A. 2); Murphy v. United States, 5 F. Supp. 583 (D. Mass.); 
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Tompkins v. Tompkins, 132 N.J.L. 217, 38 A. 2a 890; and cf. White v. United 
States, 270 U. S. 175. This line of authority is based on the rationale 
that an insured's attempt to restrict his right to change beneficiaries 
constitutes an invalid assignment under 38 U.S.C. 3101(a) and pre- 
decessor statutes. : 

Even more importantly, appellant does not discuss the recent cases, 
directly in point, which hold that disposition of Nstional Service Life 
Insurance cannot be controlled through property settlenexts or divorce 
decrees. Hoffman v. United States, F.2d _ (C.A. 9, No. 21,959, 
decided March 13, 1968) = Kimball v. United States, 304 F. 2d 864 (C.A. 
6), affirming 197 F. Supp. 124 (N.D. Ohio); McCollum v. Sieben, 211 F. 2a 
708 (c.A. 8); Bonner v. United States, 222 F. Supp. 539 (D. Mass. ); 
Fitzstephens v. United States, 189 F. Supp. 919 (D. Wyo. ); Eldin v. 
United States, 157 F. Supp. 34 (S.D. Ill.); Heifer v. Soterstrom, 134 
F. Supp. 174 (N.D. Iowa); Kaske v. Rothert, 133 F. Supp 427 (S.D. Cal.); 
Fleming v. Smith, 69 Wn. 2d 277, 418 P. 2d 147; Sehrt v. Sehrt, 179 C.A. 
2a 167, 3 Cal. Rptr. 555; Williams v. Williams, 255 N. ee 315, 121 S.E. 
2a 536; Kauffman v. Kauffman, 93 C.A. 24 808, 210 P. 24 29. Contra, 
Lindeburg v. Lindeburg, 162 So. 24 1 (Fle. App.). : 

The statutes, regulations, and the almost uniformly decided cases 
demonstrate that as a matter of law Jane Suydam's insured husband had 
an absolute right to name her as his beneficiary,- regardless of any prior 


| 
arrangements he may have made with appellant. He in fact did formally 
2/ Three copies of this important recent Ninth Circuit decision are sub- 


mitted to the Court with our brief; copies have also been sent to counsel. 


7 


last so designate Jam Suydam; this is not in dispute. There is accordingly 


no legal basis upon which appellant can prevail. 


B. For the reasons already set out above, we submit that the judgment 


below should be affirmed. However, we think it appropriate to note, in 
addition, that the Property Settlement Agreement (J.A. 3-5, 14, 31-35) 


and divorce decree {J.A. 3) do not appear to have mentioned insurance 
at all, and certainly did not purport to dispose of insured's N.S.L.I. 
policy (J.-A. 31). 

Therefore, this appellant's position is even weaker than those of 
similarly situated claimants in such cases as Eldin v. United States 
and Kaske v. Rothert, supra, where specific agreements to maintain 
N.S.L.I. beneficiary! designations were actually incorporated into court 
decrees. Subsequent changes of beneficiary, in apparent violation 
thereof, were nevertheless given effect in those cases. A fortiori, 


the same result should follow here, where there was no such agreement. 


C. There is plainly no merit to appellant's assertion that an in- 


voluntary constructive trust should be imposed on the insurance proceeds 
in favor of the minor children, based upon insured's alleged post- 
decease duty of support. Such a trust would obviously nullify the ine 
sured's valid selection of a beneficiary and thus contravene the basic 
principles reiterated in Wissner v. Wissner, 338 U.S. 655, reh. den. 
339 U.S. 926. 

In addition, 33:U.5.C. 3101(a) forbids assignment of veterans' 


penefits and exemptsi them from claims. It is for that reason that 
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similar attempts to impose trusts upon N.S.L.I. proceeds have been 
repeatedly rejected. Eldin v. United States, 157 F. Supp. 34 (S.D. 
Tll.); Heifner v. Soderstrom, 134 F. Supp. 174 (N.D. ows); Kaske v. 
Rothert, 133 F. Supp. 427 (S.D. Cal.); Sehrt v. Sehrt, 179 C.A. 2d 
167, 3 Cal. Rptr. 555; Carballo v. McFann, 101 C.A. 2d 93, 22h P. 2d 
gee. : 

The decisions appellant cites to demonstrate the inapplicebility of 


the exemption statute (Schlaefer v. Schlaefer, 71 App. D.C. 350, li2 F. 


2a.177; In re Flanagen, 31 F. Supp. 402 (D.C.D.C.); Savoid v. District 


of Columbia, 110 U.S. App. D.C. 39, 288 F. 2a 851) have no pertinence 
here, since they did not concern N.S.L.I. or other forms of Government 
insurance. Schlaefer involved only private insurance, as to which the 
applicable lew is quite different. Flanagan involved disebility com- 
pensation in the hands of an incompetent's committee; the Government 
was not a party to the proceeding. Savoid merely found the District 
of Columbis not to be a "creditor" within the meaning of the exemption 


statute, where it sought reimbursement for hospitalization from dis- 
| 


Furthermore, none of the cited “trust” cases which|did involve 


ability benefits already paid to a committee. 


Government insurance are in point. It was recognized in Christensen v. 
Christensen, 14 F. 2a 475 (S.D.N.Y.), for instance, that an assignment 
of insurance benefits would be invalid, and the court neld that a trust, 
created by the insured when the policy was taken out, operated as a bene- 
ficiary designation. Other cited cases are to the same effect. A varia- 


tion was presented in French v. French, 161 Kan. 327, 167 P. 2d 305, 
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cert. den. 329 U.S. 727, where the named beneficiary created a trust for a 
third party; obviously, this arrangement in no way interfered with insured's 
designation rights. 

As shown above, the insured in this case never expressly agreed to 
designate his children as beneficiaries or to create a trust of insurance 
proceeds in their favor. If he had actually done so, there might be some 


room to argue that his act constituted a beneficiary designation (as in 


Christensen and similar cases). However, even in that event the in- 


sured retained the absolute right under the statutory scheme to change 
his beneficiary at any time, and he in fact took that very step soon 
after his divorce and remarriage. 

If insured did intend to create a "trust" for his children, therefore, 
it was superseded so far as N.S.L.I. proceeds were concerned as soon as he 
changed beneficiaries. We take no position, of course, as to the possible 


effect the change might have on other property rights of the parties. 


CONCLUSION 
For the foregoing reasons, it is respectfully submitted that the 


judgment of the district court should be affirmed. 


EDWIN L. WEISL, JR., 
Assistant Attorney General, 


DAVID G. BRESS, 
United States Attorney, 


MORTON HOLLANDER, 

DAVID V. SEAMAN, 
Attorneys, Department 
of Justice, 


Washington, D. C. 20530. 
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for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


Appellant Marjorie Nardon Suydam and Henry West Suydam, Ir. (the insured 
“decedent”) were married on May 26, 1949 and four children were! born to them as 


stated in Appellant’s Statement of the Case. The decedent and Appellant subsequently 
| 


separated and each retained attorneys to represent them in negotiation of a property 
settlement agreement. Decedent retained Robert W. Beall, and Appellant retained H. 
Mason Welch. On: September 5, 1964 after negotiations between the decedent and Ap- 
pellant and their counsel, a Property Settlement Agreement was entered into which 
contained, among other provisions, the provisions quoted on Page 2 of Appellant’s 
Brief pertaining to the support of decedent’s children following his death, the essence 
of which provision was that decedent would make provision in his Will to provide for 
his children’s support and in default of such provision his “estate” would be liable to 


provide such support. 


On November 6, 1964 decedent and Appellant were divorced in Florida, where 
decedent had taken up residence. The decree granting said divorce awarded custody of 
the parties’ children to Appellant and specifically incorporated by reference the Proper- 
ty Settlement Agreement between the parties. 


On November 20, 1964 decedent executed a Last Will and Testament which pur- 
ported to appoint’ to American Security and Trust Company as Trustee for his children 
the corpus (worth approximately $180,000) of a trust then held by said American Se- 
curity and Trust Company under the Will of decedent’s mother. The said Trust under 
the decedent’s mother’s Will provided that the income would be payable to decedent 
for 20 years following the date of his mother’s death or until his own earlier death. At 
the end of the 20: years the corpus of the Trust would have been distributed to dece- 
dent; but if he died prior-to the end of the 20 year period, the corpus would be payable 
to decedent’s children. The Trust was in existence on December 3, 1966, the date of 


ee —eEEEE—— 
—decedent’s death, and terminated by reason o death. There is no dispute that dece- 


dent had no power to appoint the corpus under the said Trust, and hence the provision 
———— ———— 


in his Will for his children was ineffective. Nevertheless, the children have received the 
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property worth over $180,000, which Appellant holds as their Guardian. 


| 
Decedent named Appellee, Jane E. Suydam, the beneficiary of his National Serv- 
ice Life Insurance which is the subject of this appeal (JA Pg. 10). 


The record in the Court below contained depositions of both Robert W. Beall and 
H. Mason Welch, the attorneys who negotiated the Property Settlement Agreement. 
These depositions and the letter attached to Mr. Welch’s deposition clearly indicate that 
Appellant Marjorie Nardon Suydam had, in the negotiations leading up to the signing of 
the Property Settlement Agreement, demanded that she be made the beneficiary of de- 
cedent’s insurance. (JA Pgs. 22, 30, 38). The deposition of Robert W. Beall and the 
exhibit attached to his deposition clearly indicate that he knew of such demand (JA Pg. 
22). The exhibit attached to Robert W. Beall’s deposition specifically] identifies the in- 
surance which is the subject of this appeal (JA Pg. 22). Yet the Agreement between 


| 
the parties does not contain any provision with respect to decedent’s life insurance. 


The record in the Court below contains absolutely no proof or offer of proof by 
Appellant that the individual Appellee had knowledge of the prior right of the insured’s 
minor children to the insurance proceeds which are the subject of this appeal, although 
Appellant had ample time and opportunity to provide the Court with affidavits which 
would have supported that point. The record here, and below, does not indicate that 
it would make any difference if Appellee Jane E. Suydam had “intimate knowledge” 
of the negotiation of the Property Settlement Agreement as disclosed 'by the depositions. 


STATUTES, TREATIES, REGULATIONS, 
OR RULES INVOLVED 


STATUTES: 


38 U.S.C.A. 717(a): 
“717. Insurance maturing on or after August 1, 1946 


“(a) The insured shall have the right to designate the 
beneficiary or beneficiaries of insurance maturing on or after 
August 1, 1946, and shall, subject to regulations, at all times 
have the right to change the beneficiary or beneficiaries of 
such insurance without the consent of such beneficiary or 
beneficiaries.” 


SUMMARY OF ARGUMENT 


1. The decedent named the individual Appellee, Jane E. Suydam, to be the bene- 
ficiary of his National Service Life Insurance Policy, as he had a right to do, and she is 


entitled to the proceeds thereof. 


2. The Property Settlement Agreement between the decedent and Appellant con- 


tained no provision requiring him to make his life insurance payable to Appellee or to 
his children, and did not obligate any assets other than the assets in his “estate”. 


| 
3. No trust can be impressed upon the proceeds of decedent’s National Service 
Life Insurance because the parties’ agreement would be thwarted (and not fulfilled) by 
such a trust. | 


4. An offer of proof in an appellate brief, not offered in the Court below, is no 


reason to reverse the judgment of the Court below. 


5. Assuming decedent intended his National Service Life Insurance proceeds to be 
in his estate, Appellant would still have no overriding right to such proceeds. 


ARGUMENT 


THE DECEDENT NAMED THE INDIVIDUAL APPELLEE, JANE E. 
SUYDAM, TO BE THE BENEFICIARY OF HIS NATIONAL SERVICE 
LIFE INSURANCE POLICY, AS HE HAD A RIGHT TO DO, AND SHE 
IS ENTITLED TO THE PROCEEDS THEREOF. 


| 
It is not disputed that decedent executed the beneficiary designation form which 
was attached to Appellee Jane E. Suydam’s Motion to Dismiss this Action in the 


Court below, and it is not disputed that Appellee Jane E. Suydam is the beneficiary 
named in that designation. The decedent had the right to designate the beneficiary un- 
der the policy. 38 U.S.C.A. 717(a). Accordingly, under the terms of the policy the 
proceeds should be payable to Appellee Jane E. Suydam. The Court below ordered 
that the proceeds be payable to her and to her counsel as required by law, and this 


Order was a proper order and should be affirmed by this Court. 


Il 


THE PROPERTY SETTLEMENT AGREEMENT BETWEEN THE DECE- 
DENT AND APPELLANT CONTAINED NO PROVISION REQUIRING 
HIM TO MAKE HIS LIFE INSURANCE PAYABLE TO APPELLEE OR 
TO HIS CHILDREN, AND DID NOT OBLIGATE ANY ASSETS OTHER 
THAN THE ASSETS IN HIS “ESTATE”. 


The provisions of Paragraph 10 of the Property Settlement Agreement between the 


parties are clear and explicit on the question of the liability of decedent’s estate to con- 


tinue to pay the agreed amounts for the support of his children, as follows: 


“This' provision shall be and become of precedence over any 

other provisions of the Will of the party of the first part (dece- 

dent) and such payments shall be made from the corpus of the 

estate of 'the party of the first part if income and earnings are 

not sufficient therefor.” (Parenthetical phrase added for clarity.) 
This language which does not expressly include insurance within its scope was included 
in the Agreement after the parties’ attorneys had negotiated for insurance. It uses 
terms customarily employed by lawyers with specific meanings. For example, it ex- 
pressly provides that the provision will have precedence over the provisions of dece- 
dent’s “Will”, but it makes no reference to provisions for disposition of decedent’s in- 


surance. Furthermore, it provides that the payments would be made from either ~ 


Io 66 


income or corpus of decedent’s “estate”, and makes absolutely no reference to life insur- 


ance. The use of such express words, particularly when read in conjunction with the 
facts surrounding the negotiation of the Agreement as disclosed in the depositions of 
both counsel, clearly indicate that the quoted provision meant exactly what it said, and 
it was not broader because the decedent and his attorney would not approve of broader 


language as demanded by Appellant. 


It would have been easy to have made express provision concerning the life insur- 
ance if this had been intended by the parties. Form books common to lawyers’ offices 
have a multitude of sample provisions to provide for insurance or other ‘security arrange- 
ments to provide for a husband’s obligations under a separation agreement. For exam- 
ple, Volume 4 of Current Legal Forms with Tax Analysis, by Rabkin and Johnson, con- 
tains 16 various forms covering various sample provisions about insurance under a separa- 
tion agreement between husband and wife (Pages 502 to 511). The editors of this vol- 
ume, in their usual comment preceding their chapters, make the following broad state- 
ment: | 

“It is not uncommon for separation and divorce agreements 
to include a provision concerning insurance on the husband’s life, 
either as a supplement to alimony payments, or as consideration 


for the release of marital property rights, or as security for the 
obligations assumed by the husband.” 


It is quite evident that in this action the Appellant is demanding that decedent’s insur- 
ance be held as security for his obligation. However, it is quite clear that no provision 
for such security was in the parties’ agreement; that no such provision was in the agree- 
ment because none was intended; and that if one were intended it could have been done 


easily and clearly. | 


The same volume of Current Legal Forms with Tax Analysis likewise contains a 
chapter comprised of 9 additional forms of provisions providing security for a husband’s 
obligations under a separation agreement. Though these sample provisions are not lim- 
ited to insurance, they clearly indicate that it would have been a simple thing (if the par- 
ties had intended it) for the agreement to contain language which would have obligated 


the decedent’s insurance or other assets over and above his “estate”’. 


Appellant’s entire argument as presented in the Court below, as refuted in the 
Court below, and as presented in Appellant’s Brief, presupposes some agreement between 
decedent and Appellant which the Court should order enforced. The facts indicate 
there was no such agreement. Yet Appellant states on Page 7 of her Brief that “‘no cita- 
tion of authority is needed to establish that Suydam’s agreement ‘to provide by Will’ 
for the payment of $175 per month per child required him not only to execute a Will 
containing appropriate words to that end but also required him to appropriate the neces- 
sary funds if they were available to him.” We cannot agree that such a proposition is 
self-evident, and beyond that, in the context of the facts surrounding the negotiation of 
the agreement between the parties, that statement is not true. An example would make 
the matter abundantly clear. Assume a person sells some real estate partially for cash 
and partially for the unsecured promise of the purchaser to pay the balance of the pur- 
chase price. The) purchaser then so acts that he depletes his available assets and is un- 
able to pay for the property. Would the seller of the property have a security interest 
in the property? The answer is obviously no. Would the seller of the property have a 
prior right to any of the purchaser’s other assets, and perhaps even would the seller have 


the prior right to! properties subject to a lien? The answer is still obviously no. 


The point of the example is that the parties had it within their power to provide 
by agreement for proper security — and they did not do it after negotiation at arm’s 


length with give and take on both sides. It is not the function of the law to provide a 


change in the parties’ agreement which would create such a security arrangement where 
none had been created by the parties. In fact, any such expansion of the agreement be- 
tween the parties would affect a unilateral and retroactive change in their agreement. 
That was not the function of the Court below, and it is not the function of this Court. 
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NO TRUST CAN BE IMPRESSED UPON THE PROCEEDS OF DECE- 
DENT’S NATIONAL SERVICE LIFE INSURANCE BECAUSE THE PAR- 
TIES’ AGREEMENT WOULD BE THWARTED (AND NOT FULFILLED) 
BY SUCH A TRUST. 
The facts which were before the Court below and which are before this Court 
clearly reflect the fact that Appellant had demanded in the negotiations of this Proper- 
ty Settlement Agreement that she be made the beneficiary of decedent's life insurance. 
These facts further show that as a result of the negotiati tween the partiesand 4, (cf, 
their attorneys, an agreement was prepared by Appellant’s counsel (JA Pg. . 23 which 
included language to the effect that he would make provision for his sicildren by Will, 
and in default of such a provision his estate would be liable for his children’ s support. , t 
Pp PP Cm 
The facts further show that he made such a ; facts further show that he made such a provision in hi in his Will, because it was inef- ; ae ~ 


fective (the children getting the property irrespective een ee his Will), one party to the agree- roe ee 
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ment would now like it to be construed to mean BE] S what had been tejected ex- Serie S 
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pressly in the negotiations. | a 
: y 


“> 


AT 
In this context, the Agreement between the parties is that decedent’ 's non-estate ee ee 


assets were not subject to the terms of the Agreement. | 


Appellant has cited Schlaefer v. Schlaefer, 71 App.D.C. 350, 112 F.2d 177 (1940) 
for the proposition that the alimony claim of a wife was not barred by a provision in 


law exempting disability benefits from the claims of creditors. With this as the first 
step in his logical’ sequence (totally omitting what should have been the first step — 
whether the Plaintiff originally has a claim), the Appellant proceeds to establish that 
constructive trusts can be impressed upon National Service Life Insurance proceeds, 


and cites quite a few cases in support of that proposition. The cases cited show a 


very definite pattern that the Courts were relying upon “agreements” between the 


parties involved which would indicate that the named beneficiary was in reality a 

trustee and was not entitled to take the property for his or her own use and bene- 
fit. There has been no such proof in this case, and in fact, all of the proof pre- 
sented to the Court below would refute any such agreement, and show that though 
such an agreement had been attempted by Appellant, it was rejected. 


Appellant’s next logical step is to offer proof, supposedly if this Court reverses 
the case and remands it for further action below, that Appellee Jane E. Suydam was 
entirely familiar with the negotiations to such an extent that she had a practical 
right to approve every agreement reached by decedent. Obviously, if this were so, 
she also should have known that Appellant had demanded to be beneficiary of dece- 
dent’s life insurance, and she would likewise have known that the decedent rejected 
such demand, and that the final agreement between the parties reflected the fact that 
decedent had rejected that demand. Nevertheless, and inconsistently with her premise, 
Appellant asserts that this intimate knowledge would unjustly enrich her. Appellant 
then cites quite a few cases in support of this conclusion. However, again in these 
cases there is the very definite pattern that first the agreement had to be proven, so 
that the constructive trust could be used to fulfill the Agreement. In the case at 
Bar, Appellant made no effort below or in this Court to establish any such agreement 
other than to quote the language of Paragraph 10 of the Property Settlement Agree- 
ment, which does not support Appellant’s contention. Accordingly, all of the 


authorities and cases cited by Appellant relative to the impressing of a constructive 
trust have no relevance because Appellant has not established that such a trust is 
necessary to fulfill the parties’ Agreement. Rather, any such constructive trust would 
thwart the parties’ agreement. Their Agreement was that the decedent's est estate would _ 
‘be liable for the support t payments if he did not make adequate provision in his Will. 
“The facts surrounding the settlement of this Agreement indicate that there was =e r 
press realization that the life insurance proceeds would not be subject to payment 
under the Agreement. Hence, any action by this Court at this time to compel pay- 
ment of these proceeds to Appellant would actually be contrary to ‘the Agreement 
between the parties. No authority cited by Appellant supports the proposition that 

a constructive trust should be used by a Court to change or frustrate the Agreement 
between the parties. | 


IV 


AN OFFER OF PROOF IN AN APPELLATE BRIEF, NOT OFFERED IN 
THE COURT BELOW, IS NO REASON TO REVERSE THE HEE SENT 
OF THE COURT BELOW. 


The record in the Court below establishes that Appellant filed R Complaint in 
this cause, that she was given a copy of Appellee’s Motion to Dismiss, and that she 
filed an Opposition to that Motion to Dismiss. Depositions were taken prior to the 
hearing on the Motion to Dismiss, and Appellant’s counsel was present at all of those 
depositions and participated therein. In short, the facts disclose that Appellant had 
ample opportunity to present any and all facts and arguments in the Court below 
that it wished. In spite of all that opportunity, Appellant now raises a new point, 
claims to have material proof, and even claims that this proof will establish some 
facts contrary to those already established in the depositions. | 


Appellee Jane E. Suydam respectfully submits that such offer of proof is 
nothing but a ploy to get the case reversed. 


It is “Hombook Law” that Appellate Courts generally consider only issues 
raised in the Court below. 5 Am. Jur. 2d 29, APPEAL AND ERROR Section 545. 
Furthermore, Appellate Courts generally consider the case only upon the theory 
upon which it was tried in the Court below. 5 Am. Jur. 2d 31, APPEAL AND 
ERROR Section 546. 


The record in this case clearly establishes that in the Court below the Appellant 
relied on the language of the Agreement, in spite of the depositions of Mr. Beall and 
Mr. Welch, combined with an argument that under the law the decedent could legally 
have assigned his insurance to Appellant. In support of that point, he cited Schlaefer, 
supra, and Wissner v. Wissner, 338 U.S. 655 (1949), which is discussed in Point 5 be- 
low. His only other apparent theory was that Appellee Jane E. Suydam does not 
need the money, and therefore the Court should not give it to her. No mention 
was made of the fact that Appellee Jane E. Suydam had participated in negotiation 
of the contract, and that if she had, it would have changed the intention of the 
parties as evidenced by the Agreement itself and the depositions of Messrs. Beall and 
Welch. 


Accordingly, there is no reason why this Court should favorably consider Appel- 


lant’s offer of proof (which needless to say, Appellee disputes). 


Vv 


ASSUMING DECEDENT INTENDED HIS NATIONAL SERVICE LIFE 
INSURANCE PROCEEDS TO BE IN HIS ESTATE, APPELLANT WOULD 
STILL HAVE NO OVERRIDING RIGHT TO SUCH PROCEEDS. 


Appellant has cited Schlaefer v. Schlaefer, supra, in support of the proposition 
| 


that a statute exempting disability benefits from the claims of creditors was not ef- 
fective to exempt disability insurance benefits from the alimony claims of the in- 
sured’s wife. However, in the Schiaefer case the statute in question contained an ex- 
_ception to the exemption with respect to necessities "provided after the disability com- 
menced. The Court in the Schlaefer case discussed at length the fact that support of 
a man’s family would be considered a “necessity”. Accordingly, the Schlaefer case 


was obviously decided on the basis of the exception in the statute in question. 
There is no such exception for necessaries in Section 3101(a) of Title 38 of 
the U.S. Code, as set forth in full on Page 5 of Appellant’s Brief. Accordingly, the 


Schlaefer case is not controlling. 


| 

In the Court below, the Appellant went further in reliance on the Schlaefer 
case and indicated that the Supreme Court of the United States had “in effect 
approved” the Schlaefer decision in Wissner v. Wissner, 338 U.S. 655 (1949). In 
Wissner, the estranged wife of a deceased soldier was claiming half of the National 
Service Life Insurance proceeds payable to the soldier’s father under his beneficiary 
designation. Citing the Schlaefer case, supra, and other cases in other jurisdictions, 
the Supreme Court stated — | 


“We recognize that some courts have ruled that this and 
similar exemptions relating to pensions and Veterans’ relief . 
do not apply when alimony or the support of wife or 


children is in issue. . . . Our view of those cases, whatever it may 
be, is irrelevant here.” 
The Court also indicated that community property interests would not have the same 


overriding considerations which could be present in support or alimony cases. 


In this jurisdiction the issue was decided in Von de Lippi Lipsky vs. United 
States, 55 App.,D.C. 202, 4 F.2d 168 (1925). In that case, the solider’s mother 
had advanced to her son the monies with which to pay the premiums on the war 
Tisk insurance under express understanding that such advances were made in consid- 
eration of his continuing to have her as the beneficiary on that insurance. However, 
and contrary to such agreement, the soldier filed a beneficiary designation naming 
his wife the beneficiary under the insurance. When the soldier was killed, the Vet- 
erans Bureau proposed to pay the proceeds of that insurance to the solider’s wife, 
and the soldier’s mother sought to restrain such payment. The United States of 
America defended on the ground, among others, that the alleged agreement between 
the mother and the soldier was in effect an assignment of the insurance, which was 
prohibited by Section 28 of the War Risk Insurance Act. The Act in question pro- 
vided that family allowances, compensation, and insurance . . . “shall not be subject 
to the claims of creditors .. .” . The Court concluded as follows: 

“We are of the opinion that the agreement, alleged in the 
amended bill of complaint to have been entered into by the 
plaintiff and the insured, was invalid, insofar as it affected 
the right and authority of the insured to change the bene- 
ficiary under the contract of insurance. To hold otherwise 


would do violence to the plain and ordinary meaning of the 
language expressive of the legislative intent.” 


Accordingly, and as pointed out to the Court below by the United States of 
America, the Agreement between Appellant and the decedent could not have the 
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affect of limiting his right to name anyone he wished as beneficiary of his National 


Service Life Insurance. 


| 
Going one further step, there is no overriding consideration in this case which 


would justify awarding this insurance to Appellant. In effect, what she wants is a 


——<——— 
__broad interpretation of the c contract which would be broad enough to encompass 
EE eee 


“N 
this insurance — but would not be so broad as to cover the $180,000 which the oe 
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children have received by reason of decedent’s death. There is no reason to inter- 


pret the parties’ ‘Agreement to be broader than it actually was, and furthermore, 


there is no reason to interpret the Agreement to be just broad enough to cover only 
the properties which would otherwise go to decedent’s second wife, without being 
interpreted so broad as to satisfy decedent’s obligations by reason of the $180,000 
having gone to them under the trust decedent attempted to appoint to them. All 
of these assets are payable by reason of decedent’s death, and none of them are in 


his estate. These facts would negate any overriding consideration in favor of decedent’s 
ee ! ~ 


children, who should now as a result of decedent’s death, have more income available 
to them monthly than they had during decedent’s lifetime. And in addition, they 


receive social security benefits on account of his death. Some hardship must be the 


basis of any “overriding” consideration, and there is no such hardship in this case. 


CONCLUSION 


In conclusion, Appellee Jane E. Suydam submits that there is no express agree- 
ment between the parties which can justify the payment of the National Service Life 
Insurance proceeds in question to Appellant. Furthermore, the facts indicate that 
the Agreement cannot be construed to require such payment. Furthermore, even if 


it could be so construed, as Appellant asserts, by requiring the decedent to enhance 
the value of his estate, the fact that he did not do this does not give Appellant the 


right to receive the decedent’s National Service Life Insurance. 
Respectfully submitted, 


/s/ Robert V. Schnabel 
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